“Discourage litigation. Per- 
suade your neighbors to com- 
promise whenever you can. 
... As a peacemaker a lawyer 
has a superior opportunity of 
being a good man. There will 
still be business enough.”— 
Lincoln, Address on Legal 
Ethics, 1850. 
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Small Craft ... Big Accidents 


T HAPPENED in New York, but it could have happened in 

many another city. A crowd gathered on a public pier at West 
132d Street and the Hudson River on a summer day. The occasion 
was an excursion sponsored by a lodge which had chartered a 
steamboat for the day. The crowd became restless and excited after 
the circulation of a report that there were bogus tickets outstanding 
and that many people might be refused admission. The restless- 
ness approached frenzy as the lodge committeemen who had complete 
charge of the gates and the admission of passengers refused to open 
the gates. The crowd stampeded the gates. A number of people 
were injured and some were killed. 


The injured persons and the personal representatives of those 
who were killed sued the steamshin com- 
pany and the City of New York for dam- 
ages. The trial resulted in a directed verdict 
for the steamship company on the ground 
that it had merely chartered its vessel to the 
lodge for the day and had no connection 
with the excursion invitations or arrange- 
ments and no control over the operation 
of the gates or admission of passengers to 
the steamer. The city lost at the trial and 
appealed. 

The facts showed that the city owned the 
pier, which was an extension of a street, 
expected the public to come upon it, and 
charged a nominal license fee to steamship 
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operators for their use of the pier. Two 
police officers were in attendance at the 
time the crowd started to gather, and two 
squads of five officers each were called in 
when the alarming condition became ap- 
parent. It was the contention of the plain- 
tiffs that the accident resulted from the 
failure of the police officers to act w'th the 
dispatch or in the manner required by 
the occasion to control the crowd and that 
the city should therefore be liable. 


Noting that the city had no charge of 
the gateway or admission of passengers to 
the steamer and that the nominal license 
fee charged for use of the pier indicated 
no contemplation of supervision by the 
city for the business of the steamship com- 
pany or charterer, the reviewing court con- 
cluded that the city had a duty only to 
provide police protection of the same nature 
and degree as would be afforded to any 
public gathering at any public place. Al- 
though the city had a duty to keep the pier 
in good physical condition, it had no other 
duty in connection with the care and protec- 
tion of the patrons using the pier. The 
various plaintiffs thus found themselves 
without a remedy against anyone with 
sufficient money to pay the judgments.’ 


The accident that occurred in that case 
may be considered roughly typical of many 
accidents that will occur this summer. If 
the sample of cases which this editor has 
reviewed is in any way typical, a large 
proportion of playtime water accidents will 
occur in connection with small craft. There 
will follow various questions: Should the 
money damages be shifted to alleged tort- 
feasors? Can the victims recover under 
their accident insurance policies? Did the 
accident occur within the coverage of the 
defendant’s public liability insurance? And 
so forth. 


THIS ISSUE IN BRIEF | 


“What is an accident? What is ac- 
cidental means? What is the cause of 
death?”—three little questions with 
court histories as voluminous as the 
reports of the MacArthur, Marshall 
and Acheson Congressional committee 
hearings. The authors of the article 
beginning at page 440 point an accus- 
ing finger at the courts and ask a 
fourth question: Are you extending 
the coverage by your decisions in- 
volving these serious points? 


What the Superintendent of Insur- 
ance of the State of New York has 
to say regarding the uninsured motor- 
ist is worth thinking about at vacation 
time. It is a question for the legisla- 
tures of the several states to decide: 
Must the motorist be responsible at 
the time of the first accident, the 
second accident or when? 


Recently the Third Circuit decided 
the Emeloid case, reversing the Tax 
Court. Albert Mannheimer, of the 
New York law firm of Nathan, Mann- 
heimer, Asche & Winer, presented a 
valuable lecture at New York Uni- 
versity’s tax institute on the subject 
of funding stock-retirement and buy- 
and-sell agreements. On the advent 
of the decision, we asked him to re- 
vise his lecture, and the article at page 
414 is the result. 











them more or less according to the chronol- 
ogy of the trip in the water craft. Thus, 
the case involving the accident to the New 
Yorkers trying to board the excursion 
steamer may be considered the first step 
of the trip. The next step would involve 
the starting of the vessel; succeeding steps, 
hazards on the water; and the final step, 
leaving the vessel. 


Only some of the problems in connec- 
tion with those questions will have to be 
decided by the courts. Even fewer of them 
will reach appellate tribunals. Neverthe- 
less, whatever disposition is made of the 
different claims will be premised upon the 
rules laid down by the courts in the past. 
It therefore seems timely now to ask, How 
have the courts treated the problems of 
loss shifting incident to small boat accidents? 


Explosions 


A number of the cases involving water- 
way accidents provide interesting points of 
contrast with automobile negligence law. 


In this report we have taken a purely 
random sample of such cases involving the 
simple negligence issues and have arranged 

*Murrain, Administrator, et al. v. Wilson 


Line, Inc., City of New York, 13 CCH Negli- 
8ence Cases 138 (App. Div., 1946). 
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Unlike the yachting crew pictured on page 402, who scrambled over the side to stop their 
craft from heeling over in the last lap of a yachting race, this boatman took his bracing dip 


by paddling his own canoe. 


For example, the lessor of an automobile 
may, under certain circumstances, be held 
liable for the entire damages arising out of 
the negligent operation of his car by the 
lessee. But the owners of the New York 
excursion vessel could probably have limited 
any liability assessed against them by virtue 
of a federal statute.* The statute was re- 
cently invoked to protect the owner of a 
small speedboat operating as a common 
carrier of passengers for hire on Lake 
Michigan and the Kalamazoo river. About 
8:30 on a July evening three young ladies 
decided to take a ride in the boat. Shortly 
after leaving the pavilion dock in Sauga- 
tuck, Michigan, the operator of the boat 
attempted to start the engine on the first 
trip of the evening. The operator had not 
taken the usual precaution of opening the 
hatches so as to ventilate the engine com- 
partment and diffuse any accumulated gaso- 
line fumes. As a result, there was an 
explosion and fire as soon as he started the 
engine, and the three girls were badly 
burned, They sued the operator and the 
owner. The court said that the federal 
statute was enacted to encourage ship- 
building and the employment of ships in 
commerce and should not be construed so 
as to limit the liability of the owner of the 
speedboat. The three girls were awarded 
a total of $11,293.45 as damages against 
the owner and operator.’ 


Another explosion with tragic conse- 
quences occurred aboard a motor yacht. 
One Thrasher worked for a corporation that 
owned the yacht and obtained permission to 
use it on a picnic or fishing trip. He 


brought along a friend, Bryant Lee Capps, 
and their respective wives and children. 
The party went out into the waters of 
Chesapeake Bay between Willoughby Spit 
and Old Point Comfort, where they anchored 
and fished for about half an hour. After 
getting the vessel under way again and 
traveling for a short distance, Trasher, who 
Was operating the yacht, threw the engine 
into reverse in an attempt to stop. At this 
point an explosion occurred near the engine, 
apparently because of a leaky carburetor. 
Capps’ child was thrown into an open hatch- 
way, the cover of which had been blown off 
by the explosion. Capps, who was walking 
along the catwalk at the side of the cabin, 
started to the assistance of his child. He 
fell or was thrown overboard as a result of 
the rolling of the yacht due to the explosion 
or some other cause. Thrasher made every 
possible effort to rescue him but was unable 
to do so. Capps was drowned. 


His administrator sued in admiralty to 
recover damages under the wrongful death 
statute in Virginia. Had the yacht been an 
automobile, of course, liability could have 
been established only upon a showing that 
Thrasher’s lack of care amounted to gross 
negligence, since Capps was a gratuitous 
passenger or guest. In this case, however, 
Thrasher had a duty of ordinary care, a 
duty not to subject his guest to any dangerous 
condition of which he had knowledge. Despite 
this relative relaxation of the requirement 
of proof, Capps’ administrator was unable 
to recover any damages because the court 
found as a fact that there was no negli- 
gence at all.* 
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246 USCA Section 183 and following. 


Mich., 1948), aff'd 17 CCH Negligence Cases 


3 Kulack et al. v. The Pearl Jack et al.,16CCH 600 (CA-6, 1949). 


Negligence Cases 433, 79 F. Supp. 802 (DC 
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‘Deal, Administrator v. Thrasher et al., 18 


CCH Negligence Cases 321 (CA-4, 1950). 
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Collisions “No breach of warranty shall avoid an 
: cee } insurance contract or defeat recovery there- 
The risk of collision is one which cannot ynder unless such breach materially in- 
be ignored when one rides in small water creased the risk of loss, damage or injury 
craft. One man who probably did ignore within the coverage of the contract.” 

it went for a short sightseeing trip as a 
passenger for hire on a motor boat at Lake the amount of the judgment from the’ in- 
Owasco, New York, The owners did busi- curer, The United States Court of Appeals 
ness under a concession at Cayuga Amuse- for the Second Circuit held that: (1) the 
ment Park and employed a man named statute did not apply to marine policies; 
Wood to operate it. The trip in question (2) the warranty therefore stated a con- 
was made during darkness, without there dition precedent to the insurer’s liability; and 
being a searchlight on the boat. The boat (3) even if the policy had not been a marine 
ran onto the submerged portion of a con-_ policy, there could still be no liability be- 
crete pier, which had broken off because cause the absence of a searchlight would 
of rigorous winter weather and which was’ have materially increased the risks of 
about eight inches under the surface of the _ the insurer.® 

water. The boat filled with water and sank 
almost immediately, causing the death of 
the passenger. 


But the administrator could not recover 


Perhaps more nearly conforming to the 
layman’s idea of a collision is the situation 
when two mobile objects crash. Such was 

The passenger’s administrator was awarded _ the nature of the collision involving serious 
a judgment of $7,735.70 against the owners of injuries to a young woman riding a surf 
the boat, but that judgment was returned board on Guntersville Lake in Alabama. 
unsatisfied. He then brought an action ' The surf board on which she was riding 
against the owners’ public liability insurer. was being towed by a motor boat, when the 
Among other things, the marine policy board was struck by another motor boat 
contained a warranty that the motor boat operated by the defendant. The evidence 
would be equipped with a searchlight. The was in conflict as to the precise manner 
insurer defended on the ground that there in which the accident occurred. The plain- 
was a breach of this warranty and that tiff’s proof was to the effect that the de- 
there consequently could be no liability fendant operated his boat at high speed 
under the policy. The New York Insurance towards and dangerously near to the surf 
Law * provides that: board, Defendant claimed that the accident 


Acme 
Oh—the life at sea is the life for me! This sentiment undoubtedly bespoke the attitudes of 
these two canoeists (partially hidden by the waves and a post)—before they got swamped. 
(atts eesencnsiicieenalaicpepieenus opiates soe ndsenipumiites oieiaamisiuaag ines stare ter cco ee 
* Section 150, Subdivision 2. (1943). The lower court decision may be 
evine, Administrator v. Aetna Insurance found at 4 CCH Fire and Casualty Cases 716 
Company, 4 CCH Fire and Casualty Cases 881 (DCN. Y., 1943). 
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resulted from a turn by the boat towing 
the surf board, thus suddenly throwing 
the board in a wide circle so that it struck 
his boat. The trial court excluded evidence 
of the plaintiff which would have shown 
that, immediately prior to the accident, the 
defendant steered -his boat towards the surf 
board, though by suddenly turning away no 
damage resulted. After the jury returned a 
verdict for the defendant, the trial court 
set aside the verdict and ordered a new 
trial. That ruling was affirmed by the 
Alabama Supreme Court." 


A somewhat similar collision involved 
John Joseph Ryan, who went fishing early 
one morning on the Tickfaw River in 
Louisiana, He had two companions, one 
of whom owned and operated the gasoline 
motor boat in which they rode. While 
rounding a bend in the river, the fishermen 
saw a steamboat approaching them from 
the opposite direction. The motor boat 
crossed the bow of the steamboat, which 
continued on its course along the starboard 
bank of the channel without blowing a 
warning signal. In the resulting collision 
Ryan lost his life. The steamboat company 
sought to ascribe negligence to Ryan by 
claiming that he was a joint adventurer 
with the other occupants of the motor boat, 
asserting at the same time that the master 
of the steamship was not negligent because 
he had complied with the letter of a federal 
statute ® which provided that: 


“In narrow channels every steam vessel 
shall, when it is safe and practicable, keep 
to that side of the fairway of mid-channel 
which lies on the starboard side of such 
vessel.” 


Both of these contentions were rejected 
by the Louisiana Court of Appeal. Ryan 
was held not a joint adventurer because he 
had no control over the operation or direc- 
tion of travel of the motor boat. And the 
position of the defendant in relying upon 
the federal statute, the court said, was 
“very similar to the position of an automo- 
bile driver who relies too much on his right 
of way and becomes almost insensible to 
the actions of other drivers on the high- 
way. . . . The accident could have been 
avoided by the master of the Calla [the 
steamboat] if he had not insisted too much 
on following the aforesaid rule of navigation.” 


Although Ryan was fifty years of age 
when he was killed, and although his 
monthly earnings had not exceeded $70, 


™Webb v. Gay, 5 CCH Negligence Cases 1130 
(1941). 
* 33 USCA Section 210. 
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he left a widow and six children. The 
damage awards against the owners of the 
motor boat and the steamboat totalled $10,000? 


Man Overboard 


Obviously the principal factor distinguish- 
ing water transportation from land trans- 
portation is the water itself. That the H.0 
factor enters into the extent of the risks 
involved in water play is shown by a number 
of cases, among them Parmelee v. Hiller” 
That litigation grew out of a fishing trip for 
the purpose of which the plaintiff and 
several companions engaged the defendant's 
powerboat and crew. They set out in calm 
water on Long Island Sound and approached 
the Race, a narrow stretch of water with a 
varying current, frequently rough and re- 
quiring more care in navigation than the 
waters on either side. Defendant’s captain 
gave plaintiff permission to stand out in the 
swordfish pulpit, a plank twelve inches 
wide, projecting twelve feet forward of the 
bow of the boat, with handrails supported 
by a pipe. Neither the captain nor the 
copilot, who were familiar with the danger- 
ous waters of the Race and with the maneu- 
vering characteristics of the boat, warned 
plaintiff of any danger. As the boat reached 
the Race, the pilot lost control of the wheel 
and plaintiff was thrown against the railing, 
causing this to collapse and plaintiff to fall 
into the sea. The plaintiff was awarded a 
judgment for his resulting injuries, which 
judgment was upheld by the Connecticut 
Supreme Court of Errors. That court said: 
“The plaintiff's danger should reasonably 
have been anticipated by the defendant's 
crew. The obligation to warn him ap- 
proximates the duty of the landowner to 
warn an invitee of dangers not reasonably 
to be expected by him.” 


Another water casualty was a seventeen- 
year-old student at the State Trade School 
at Hartford, Connecticut, who attended a 
school picnic at Lake Compounce. The 
athletic association of the school had made 
an arrangement with the owner and operator 
of an amusement and recreation park at the 
lake. By the terms of that agreement, the 
amusement park operator, who owned and 
let out for hire nine rowboats for use on 
the lake, allowed the athletic association to 
reserve all the rowboats for the day for 
the use of the students; payments for use of 
the rowboats were made to the association, 

(Continued on page 478) 


° Ryan et al. v. Dendinger, Inc., 8 CCH Negli- 
gence Cases 149 (1942). 
% 8 CCH Negligence Cases 605 (Conn., 1943). 
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Federal Legislation 


The aviation war-risk insurance bill, S. 435, 
passed by both Houses, has still not been 
signed by the President. After passing the 
bill, the Senate passed a resolution making 
a technical amendment, and the House in- 
serted a definition of insurer, The law will 
authorize the Secretary of Commerce to 
provide war-risk insurance, adequate to 
the needs of air commerce of the United 
States, when it cannot be obtained on rea- 
sonable terms from private insurance car- 
riers, At present, most aviation policies 
exempt war risks from coverage, and such 
war-risk insurance as is available is subject 
to cancellation on forty-eight hours’ notice. 


No action has been taken on the bills in 
the Senate to reactivate the War Damage 
Corporation, but the subject of war damage 
insurance has been a favorite one at recent 
meetings of insurance men. C. C. Fraizer, 
general counsel of the Health and Accident 
Underwriters Conference, spoke recently of 
the need for accident and health coverage 
for the general civilian population in the 
event of enemy attack. Harry F. Perlet, 
associate general counsel of the Associated 
Factory Mutual Fire Insurance Companies, 
Providence, stated that the War Damage 
Corporation could not provide adequate 
coverage in case of atomic attack, and that 
it may be necessary for the government to 
levy a general tax to indemnify for bodily 
injury and property damage. 


H. R. 321, the bill to provide that divi- 
dends on National Service Life Insurance 
shall be applied in payment of premiums 
unless the insured requests payment in cash, 
became law May 18. 


New bills introduced in the House in- 
clude one to amend the Internal Revenue 
Code so as to make nontaxable certain stock 
transiers made by insurance companies to 
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secure the performance of obligations (H. R. 
4103). Another House bill would provide 
for the payment of federal unemployment 
taxes into the federal unemployment ac- 
count to be available for the administration 
of unemployment compensation laws and 
public employment offices, and to return 
to the states the excess of such taxes over 
such administrative expenses; and to rede- 
fine the term “employer” as used in the 
Federal Unemployment Tax Act (H. R. 
4133). There is also a bill now before the 
House to increase from $50 to $200 the 
amount of monthly wages that may be 
earned by individuals entitled to old-age 
and survivors insurance benefit payments 
under the Social Security Act (H. R. 4148). 


Financial Responsibility Laws 


The New: Mexico financial responsibility 
law has been amended to provide that per- 
sons involved in motor vehicle accidents 
requiring proof of financial responsibility 
may file such proof within forty-five days, 
instead of within ten days as formerly; 
and to set a two-year limit on the period 
thereafter during which proof of financial 
responsibility must be maintained (Chapter 
215, Laws 1951, approved March 16, 1951). 


In New York, an amendment to the 
financial responsibility law requires proof 
of ability to respond in damages in the 
amount of $10,000 for bodily injury or 
death to one person and $20,000 for two 
or more persons, thus doubling the require- 
ments of the old act (Chapter 667, Laws 
1951, approved April 4, 1951, effective July 
1, 1951). Liability policies issued under the 
act no longer have to state the business 
of the named insured (Chapter 548, Laws 
1951, approved April 5, 1951). 


An amendment to the Maine law states 


‘additional requirements for accident re- 
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ports: where an accident results in bodily 
injury or death, or property damage in an 
amount over $100, the report must contain 
information as to the existence of insur- 
ance or other proof of financial responsi- 
bility. Persons giving false information in 
accident reports may be subject to $500 fine 
and six months in prison. An insurance 
company, after being notified by the Secre- 
tary of State of an accident reported as 
covered by one of its policies, is required 
to report within fifteen days if the policy 
was not in effect at the time of the acci- 
dent. Insurance certified as proof of finan- 
cial responsibility cannot be canceled unless 
a ten-day notice of cancellation is filed with 
the Secretary of State, except that a subse- 
quent policy on the same motor vehicle can 
automatically cancel a policy previously 
certified. A certificate filed with the Sec- 
retary by an insurance company may now 
specify the date of expiration of the policy. 
Liability policies issued under the law need 
no longer state the business of the named 
insured (Chapter 243, Public Laws 1951, 
approved May 3, 1951). 


In New Hampshire, accident reports, 
which formerly had to be made in writing 
to the Commissioner “forthwith” upon the 
happening of an accident, now may be made 
within forty-eight hours after the accident. 


Such reports must give information as to 
the financial responsibility of the person in- 
volved. Where formerly the Commissioner 
suspended the license and registration plates 
and certificates of owners and operators 
financially irresponsible immediately upon 
receipt of an accident report so indicating, 
he now has sixty days in which to make 
such suspension, and notice must be sent 
to the operator and owner not less than ten 
days prior to the effective date of suspen- 
sion. The amendment changing these re- 
quirements also states the law as to who 
is excepted from filing proof of financial 
responsibility, when the Commissioner shall 
take action where erroneous information 
has been given in the accident report, the 
position under the statute of persons hav- 
ing no driver’s license, and when policies 
of unauthorized insurers shall be accepted 
as effective under the law. - Insurers here 
too are required to notify the Commissioner 
within fifteen days of notification if the 
policy reported did not apply at the time 
of the accident. Persons knowingly giving 
false information are subject to $1,000 fine 
and three years in prison. Continuous cer- 
tificates issued by insurers as proof of finan- 
cial responsibility must remain in effect 
until ten days after written notice is given 
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the Commissioner that they are to be can- 
celed; formerly five days’ notice was re- 
quired, Continuous certificates shall apply 
to additional motor vehicles acquired by 
the insured for a period of not longer than 
ten days prior to registration when they 
are being operated on temporary plates (as 
well as fifteen days after registration); this 
requirement also was five days under the 
old law (Chapter 66, Laws 1951, approved 
April 11, 1951, effective May 1, 1951). 

The Arizona Motor Vehicle Safety Re- 
sponsibility Act has been completciy re- 
written, but for the most part only minor 
changes were made. The new act does not 
contain the provisions of the old law relat- 
ing to the suspension of licenses of persons 
convicted of breaking highway laws, but 
pertains only to accidents and resulting 
liability. It changes from thirty to sixty 
days the amount of time a court has to 
notify the Motor Vehicle Superintendent of 
a judgment, and the time which must pass 
before the judgment creditor may bring an 
action in the name of the state to collect 
for an unsatisfied judgment, on a bond held 
as proof of financial responsibility. The 
law states provisions to which all liability 
policies must be subject whether or not they 
contain clauses to such effect; it provides 
penalties for violation of the terms of the 
statute, and makes provision for self-insur- 
ers and assigned-risk plans. Also, where 
formerly a judgment would be deemed sat- 
isfied for the purposes of the act if it was 
still unsatisfied at the end of five years 
from date of entry, now suspensions will 
continue until the judgment is paid and 
proof of financial responsibility given 
(Chapter 122, Laws 1951, approved March 
28, 1951, effective January 1, 1952). 

California has some new financial respon- 
sibility provisions: Where a deposit of 
security was formerly required to satisfy 
judgments in any amount, such a deposit 
is no longer required for property damage 
under $100. Persons who wish security 
deposited in their behalf must submit evi- 
dence of damages within fifty days of the 
accident in which the damages were in- 
curred. The section of the law authorizing 
the department to take appropriate action 
in regard to an accident in conformance 
with correct information it might receive 
after first having received false information, 
has been amended to provide that the sec- 
tion shall not be taken to mean that the 
department is required to increase the amount 
of deposit after it has been ordered. A new 
subsection provides that if a policy of insur- 

(Continued on page 465) 
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“The Regulation of Insurance 


By GEORGE L. EKERN, Chicago Attorney 


This paper was presented at the annual meeting of the 
Health and Accident Underwriters Conference on May 15. 
The author is a member of Ekern, Meyers and Matthias. 


“HE POWERS not delegated to the 

United States by the Constitution, nor 
prohibited by it to the States, are reserved 
to the States respectively, or to the people.” 


This, you will recognize, is the Tenth 
Amendment to our federal Constitution. If 
you did not have to memorize it back in 
the good old school days, you at least re- 
member the principle behind it—that our 
federal government is only a government of 
delegated powers, all of the rest belonging 
to the states or to the people. I am going 
to treat this amendment in its literal mean- 
ing rather than in any technical sense, in 
the spirit, I hope, in which our founding 
fathers adopted it. 


You may ask, “How does this apply to 
the regulation of insurance?” That is the 
$64 question which I am going to try to 
answer. 


This year the Health and Accident Un- 
derwriters Conference is celebrating its fif- 
tieth anniversary. Old as this organization 
may be, it is interesting to note that an- 
other organization, which has much to do 
with the regulation of the insurance busi- 
hess, was started thirty years earlier, back 
n 1871—the National Association of Insur- 
ance Commissioners, known then as the 
National Convention of Insurance Com- 
missioners. But, I want to go back to a 
date five years earlier than the formation 
of the NAIC, to the year 1866. From the 
1929 Proceedings of the NAIC I note that 


mn 1866 “a bill was presented to Congress 
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looking to federal regulation and control 
of insurance, under the commerce clause of 
the Federal Constitution; but there was de- 
cided hesitation and two years later came 
the first of several decisions of the United 
States Supreme Court holding that issuing 
a policy of insurance is not a transaction 
in commerce and these contracts are not 
articles of commerce.” This was the famous 
case of Paul v. Virginia, holding that insur- 
ance was not commerce. 


The title Paul v. Virginia sounds like a 
love ‘affair and, in a literal sense, it was, 
because for seventy-six years thereafter the 
business of insurance was married to state 
regulation—Mr. States Rights, so to speak. 
Then came the threat of a divorce in the 
South-Eastern Underwriters decision in 1944. 
At least, another man entered the picture, 
and we have had Uncle Sam hovering around 
ever since and supposedly threatening to 
take over the regulation of insurance which 
theretofore had always belonged to Mr. 
States Rights. 


Effects of SEUA Decision 


The SEUA decision was handed down in 
1944, almost seven years ago. This decision 
reversed Paul v. Virginia and held that the 
business of insurance is commerce, and when 
conducted across state lines is interstate 
commerce. In the decision itself, certain 
dire predictions were made. Justice Jack- 
son, in speaking about the majority opinion 
in his dissent, had this to say: “The Court’s 


409 





decision at least will require an extensive 
overhauling of state legislation relating to 
taxation and supervision, The whole legal 
basis will have to be reconsidered. What 
will be irretrievably lost and what will be 
salvaged, no one now can say, and it will 
take a generation of litigation to determine. 
Certainly the states lose very important 
controls and very considerable revenues.” 


Now we can look back over the past 
seven years and sée how right or how 
wrong some of the prophets were. One of 
the first moves of many of the states was to 
equalize their taxes under the threat that 
their taxes would be invalid unless the 
companies from other states were taxed on 
the same basis as their own domestic com- 
panies. This threatened interference with 
Mr. States Rights was firmly squelched in 
the case of Prudential Insurance Company 
v. Benjamin. Here the Supreme Court held 
that a state could impose a tax upon foreign 
insurance companies as condition of admis- 
sion to do business in the state when no tax 
was required of domestic insurers. As a 
result of this decision a number of states 
again amended their premium tax laws to 
favor their domestic companies. 


Robertson Case 


On the same day, the Court thwarted 
another attempt to permit a backdoor in- 
vasion by Uncle Sam into the domain of 
states’ rights in the case of Robertson v. 
The People out in the State of California. 
The Court, in the Robertson case, upheld 
the validity of California statutes prohibit- 
ing anyone acting as an agent for a non- 
admitted insurer, and requiring the licensing 
of an insurance agent. This decision was 
even more decisive than the Benjamin case, 
as it was not aided and abetted by Public 
Law 15. In it, the Court said: “The South 
Eastern decision did not wipe out 
the experience of the states in the regulation 
of the business of insurance or its effects 
for the continued validity of that regulation.” 


The above quotation about the “continued 
validity of regulation” by the states, I think, 
stands out like a lighthouse for the premise 
I hope to make—that is, that we are going 
to have continued state regulation of much 
of our insurance business no matter what 
may be attempted in Washington or other 
places. You may remember what I quoted 
at the beginning, that “the powers not dele- 
gated to the United States are reserved to 
the States respectively.” Since the SEUA 
decision, as far as insurance is concerned, 
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the Supreme Court and other courts are 
certainly bearing this out in their treatment 
of the commerce and other clauses of the 
constitution. 


Complexities of Federal Regulation 


I think you can well imagine how im- 
possible it would be, as a practical matter, 
to transfer most of the phases of state 
regulation to Washington. When I speak 
of Washington, I speak literally, anticipat- 
ing that there would have to be regional 
offices of any federal insurance department. 
Can you imagine all the functions now being 
performed by the states’ insurance depart- 
ments being centered in Washington? Or 
can you contemplate all the major policy 
decisions now being made by the hundreds 
of insurance officials in the various states 
all funneling into our national capitol? Can 
you picture what a mixup it would be for 
any one individual or commission, if you 
please, to try to coordinate the multitude 
of problems now coming up daily in our 
respective insurance departments? 

And yet with all these possible headaches 
arising in Washington there still would re- 
main the right of the states to control their 
intrastate business—that is, the business 
done within the state. There would still be 
state regulation of this phase of the busi- 
ness, no matter what was done in Washing- 
ton. You have all had the opportunity to 
see some of the shining examples of com- 
plexity of overlapping state and federal reg- 
ulation of the railroads and other means of 
transportation, the utilities and communi- 
cations. These would all be dwarfed: in any 
comparison with the problems arising from 
dual regulation of the health and accident 
insurance business. 


Carrying this a step further, assuming 
there was an attempted division between 
interstate and intrastate business, where 
would the line be drawn by the respective 
officials? What conflicts there would be 
with continually overlapping claims with 
respect to jurisdiction and the more likely 
case of federal regulation superimposed on 
state regulation for much of our business. 
Under such a situation, I cannot imagine 
any company which attempted to write a 
new or novel kind of business ever getting 
started, let alone being able to expand be- 
yond state lines. How could the health 
and accident insurance business have evef 
attained such rapid growth and developed 
the many new and different types of cover- 
ages if everything had to be cleared through 
Washington? 
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In my short experience, I have witnessed 
the start and growth of a number of insur- 
ance companies which have departed from 
the orthodox methods of doing business, 
and which by their very courage to leave 
the beaten path have made successes. They 
consist of all types of companies—health 
and accident, automobile and other casualty 
lines, life companies and fraternal societies. 
These companies never could have grown to 
where they are with any uniform and in- 
flexible federal control. It is my humble 
belief that federal regulation, because of its 
very nature, would discourage competition 
which, in turn, would only breed and en- 
courage monopoly. 

But today I feel somewhat as the Good 
Book says—that all things work together 
for good—that the danger of federal con- 
trol is lessening and that state regulation 
over most, if not all, of the phases of our 
business is going to continue. If there were 
any choice it would be like choosing a jury 
or a judge to decide your fate. By this I 
mean that under state regulation you have 
forty-eight chances of doing business in the 
respective states and only one chance out 
of Washington. This should give us some- 
thing to think about! 


States’ Achievement in Regulation 


Now if you are satisfied that we are still 
going to have state regulation, no matter 
what happens, the question is—Where do 
we stand and where do we go from here? 


I must go back for a moment to Public 
Law 15 which was passed by Congress in 
1945 to grant a so-called moratorium to 
the states, giving them up to June 30, 1948, 
to enact whatever legislation was necessary 
effectively to regulate the insurance busi- 
ness. There was created the All-Industry 
Committee to help formulate any such legis- 
lation. And one of the principal subcom- 
mittees of the All-Industry Committee was 
a conference committee appointed to work 
with the subcommittee of the Committee 
on Rates and Rating Organizations of the 
NAIC. This committee met for a total 
of fifty-six days—without including the time 
spent in travel, research and study—draft- 
ing up two rating laws: a casualty and 
surety rate regulating bill and a fire, marine 
and inland marine rate regulating bill. You 
can rest assured that these were the most 
carefully considered bills on which the Com- 
missioners and any group from the insur- 
ance industry have ever worked and agreed 
upon. The final drafts represented the re- 
sults of a three-cornered battle between the 
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so-called bureau companies, the dividend- 
paying stock and mutual companies who 
charge the same rates as the bureau com- 
panies but adjust their rates retrospectively 
by the payment of dividends, and those 
independent companies which deviate from 
bureau rates. Now what is the situation 
today as to one of these bills which were 
expected to be adopted as laws? What 
could we expect in the health and accident 
industry under any comparable laws? I 
want to turn for a few moments to the 
current status of the legislation and other 
matters affecting automobile rate regulation, 


The casualty rating law, governing the 
regulation of automobile insurance rates, 
has been adopted in every state. Idaho was 
the last state to pass such a law, enacting 
one this year. The all-industry type of rate 
regulation, with minor variations, is in effect 
in the majority of states. This type re- 
quires rates to be filed with the Insurance 
Commissioner, who shall review the same 
within a stated waiting period, usually fif- 
teen days, before they become effective. In 
some states there is no mandatory require- 
ment for review of rates before they are 
effective. 


In Louisiana and Texas, rates are promul- 
gated by the state, and the same is true of 
compulsory liability rates in Massachusetts. 
In California, Idaho, Missouri and Montana, 
no rates are filed, but the Commissioner 
may later investigate to see whether the 
rates comply with the standards of the law. 
In the District of Columbia, rate filings are 
required, but the Commissioner’s authority 
for review is similar to that in California. 


Idaho, having the latest law, has perhaps 
the most unique method of rate regulation. 
The act declares that reasonable competition 
presently exists among casualty insurers in 
Idaho, and that, so long as such competition 
continues to exist, it is only necessary to 
license and examine rating organizations. 
The act then declares it to be the legislative 
policy to provide for review of rates by 
the state only for such classes of casualty 
insurance, if any, in which such reasonable 
competition may not hereafter exist. The 
Commissioner must make such finding an- 
nually. If he finds that reasonable compe- 
tition still exists, no filings of rates are 
required, but if he finds that reasonable 
competition does not exist, he shall hold a 
hearing and then give notice to all affected 
rating organizations and insurers who, there- 
upon, must file their rates for review in the 
same manner as under the all-industry law. 
If he should later find that competition 


411 





has been resumed, he shall order that the 
rate filings shall no longer be in effect. The 
net practical effect of this law is that there 
will probably not be any casualty rate filings 
in Idaho. 

Several states are administering the rating 
laws strictly, others more liberally. Where 
strict regulation is in effect, companies are 
required to justify rate filings in every de- 
tailed particular before they are permitted 
to become effective. In this respect statistics 
on loss and expense experience play an im- 
portant part. In this connection, and be- 
cause of the requirement in most of the 
laws for annual or biennial statistical com- 
pilations, insurers must either join a rating 
organization or a statistical advisory organi- 
zation and file their statistics with such 
organization for integration into a composite 
statistical report. However, the laws of 
Illinois, Kentucky and West Virginia permit 
an independent insurer to file its statistics 
directly with the Commissioner, who must 
then integrate them into a statistical com- 
pilation; in Michigan and Pennsylvania no 
insurer shall be required to report its ex- 
perience to any agency of which it is not a 
member or subscriber. The present insur- 
ance code in the Florida legislature would 
also permit direct statistical filings with the 
Commissioner. 

Automobile insurers under these rating 
laws have three alternatives respecting their 
rate filings: (1) to file independently; (2) 
to become a member or subscriber of a 
rating bureau and use the bureau rates; or 
(3) to become a member of a rating bureau 
but deviate from the bureau rates as provided 
by law. It is for each company to decide 
which method it prefers to use. 

So far, so good, in regard to the general 
and technical details of the laws. You may 
ask how are these laws working out as far 
as the auto companies are concerned. Rum- 
blings are beginning to be heard and felt 
from some of the independent companies 
which are having difficulty complying with 
some of the statistical requirements. Among 
other things, it is alleged that many of the 
statistics become obsolete before they can 
be put to use, or the statisticians are be- 
coming lost in a maze of detail where they 
cannot see the forest because of the trees. 


From the point of vantage of the health 
and accident industry, it is interesting—to 
say the least—to follow the progress of 
rate regulation of auto insurance. So far, 
the health and accident business has not 
been saddled with this burden. It certainly 
does not have the same situation that the 
auto industry has with such things as a 
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uniform policy or classification of territories 
in which the differences in rates have to be 
justified. 


To date, so far as the legislative sessions 
this year are concerned, it is still free of any 
rate regulation in any state, and this is as 
it should be. 


I cannot help from commenting briefly at 
this point on one other phase of regulation 
or legislation which represents substantial 
progress for the health and accident business, 
That is the passage of the uniform individual 
accident and sickness policy provisions law 
in a number of states, in keeping with the 
recommendation of the NAIC. The cooper- 
ation between the industry and the state 
regulatory officials in the adoption of these 
provisions is a credit to all concerned. 


Government Competition 


One cannot, however, discuss the regu- 
lation of the health and accident business 
withoyt commenting on the very core of 
the problem—that is, it is one thing to be 
regulated but it is far more serious to have 
the government or state not only regulating 
your business but in competition with you. 
And if the government—federal or state— 
competes with you, it can drive you out 
of business. And, if you are driven out of 
business we come back to the proposition 
that there is nothing left to regulate. This 
explains why I am touching on this topic. 


On the national level, the President again 
this year made his personal plea for “pro- 
viding insurance against loss of earnings 
through sickness and against the high costs 
of medical care.” The Social Security Board 
has also urged again in its annual report to 
the Congress that a compulsory system of 
medical care insurance be adopted. How- 
ever, nothing is expected to happen in 
Washington this year. 


On the state level there is a different 
story. There are cash sickness compensation 
laws now operating in the four states of 
Rhode Island, California, New Jersey and, 
finally, New York, whose law went into 
effect just last July. Three out of these 
four states already had a credit in the 
United States Treasury from unemployment 
taxes collected from workers. This was the 
principal incentive for the passage of these 
laws. Only New York did not have such a fund. 

More bills for such cash sickness compen- 
sation laws have been poured into the legis- 
lative hoppers this year. All told, there have 
been thirty-five introduced in fourteen states. 
To date, bills have been killed in seven 
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states where the legislatures have already 
adjourned, and in Wisconsin and Massachu- 
setts. Such bills are still pending in Connecti- 
cut, New Hampshire and Ohio, but at this 
point it looks as though there will be no 
new laws passed this year. With the pres- 
sure for this type of legislation still as 
heavy as ever it would appear that an excel- 
lent job is being done. collectively and 
individually by the companies in their re- 
spective states and also by the organizations 
representing these companies in presenting 
the facts to the legislatures. 

One of the most interesting aspects of 
this cash sickness legislation has been the 
creation of study commissions to look into 
the problem. This is a good omen where 
due and deliberate consideration is being 
given to such measures by the legislative 
bodies. For example, in the State of Ohio 
a recent survey shows that seventy per cent 
oi the workers are already protected. 

I would also like to point out at this time 
another phase of this cash sickness compen- 
sation legislation which backfired and which, 
I believe, stands out as a monument of what 
can and should be done in other states 
before any of them adopt such a program. 
Last year in the State of Washington, the 
legislature passed a cash sickness bill similar 
to that in California. Following this action, 
a petition was granted for a referendum by 
the people. With the people given a chance 
tc vote on this, the proposition was beaten 
three to one. Credit must be given here to the 
work that was done by the local companies 
in the State of Washington, the Insurance 
Economics Society and other groups, in the 
educational program they put on to give 
the people the facts so that they could make 
the decision themselves. I want to add this: 
itis my firm belief that, in any program as 
far reaching as cash sickness benefits where 
a direct tax is going to be imposed on the 
workers, the public should be given an 
opportunity to vote directly upon it wherever 
such procedure is possible under the law. 

Still on the subject of cash sickness in- 
Surance, there is a truism that very aptly 
describes our system of government—that 
we are a government of laws and not of 
men. By this is meant, among other things, 
that the laws that govern us should be 
exact enough so that the administrative 
officials do not have it within their dis- 
cretion to discriminate for or against any 
individual. In other words, the laws should 
provide for as neutral an administration as 
's humanly possible. This is where the 
difference between old-age and unemploy- 
ment insurance, as distinguished from com- 
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pulsory health insurance, stands out. You 
and I, and anyone who can count, can tell 
when a person reaches sixty-five and is 
entitled to his old-age benefits. You and I, 
and any efficient administrative official, can 
tell when a person is unemployed and en- 
titled to unemployment benefits. But, I 
challenge anyone to say that you and I, or 
any government employee, or precinct com- 
mitteeman, or anyone but a qualified phy- 
sician can tell when a’ person is sick and 
entitled to disability benefits. In old-age 
and unemployment insurance you have fairly 
arbitrary standards, but in government 
sickness insurance you have the exercise of 
discretion which in the hands of conscien- 
tious public servants may be satisfactory, 
but in the hands of vote-conscious politicians 
can be ruinous. And I ask you—how is 
any vote-conscious politician, no matter 
what his party, going to turn down any 
dubious requests for benefits when election 
time is drawing near? 

And still speaking about government in 
business, I want to draw an analogy. I 
want to go back to the early days of the 
depression, when millions of people lost 
everything they had through no fault of 
their own. This led to the demand for the 
same old-age and unemployment insurance 
protection which the federal government 
and the states adopted way back in the 
thirties. Old-age insurance, as I view it, 
is a compulsory means of making people 
save for their old age with the government 
guaranteeing that the contributions will be 
available at retirement. A compulsory pro- 
gram such as old-age insurance can only 
be created and operated by the federal 
government. The same is true of unemploy- 
ment insurance, because no group of private 
insurers could ever have underwritten un- 
employment insurance on the scale that 
has been undertaken by the federal govern- 
ment and the forty-eight states. But, this 
is not true of health and accident insurance. 
Lincoln once said: “In all that the indi- 
vidual people can do as well for themselves, 
the government ought not to interfere.” 
I believe that this speaks for itself with 
the tremendous growth in the health and 
accident business, particularly in recent years. 
The people are proving by their very acts 
that they prefer to take care of themselves. 
And so I return once more to the spirit of 
the Tenth Amendment—that when the people 
have it within their power to take care of 
themselves, they should be permitted to do 
so, and I know that private health and 
accident insurance can do the job. 


[The End] 
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York City law firm of Nathan, Mann- 
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GREAT DEAL has been written on 

the tax aspects of insurance to fund 
buy-and-sell agreements, and on this sub- 
ject there is accord among the writers. As 
to taxes in connection with insurance to 
fund stock-retirement agreements, it is a 
different story. Though all concerned with 
stock-retirement agreements are troubled 
by tax doubts, little has been written in an 
effort to resolve them. Accordingly, this 
article, in considerable part, will be devoted 
to tax aspects of stock-retirement agreements. 


Definitions 


A buy-and-sell agreement is an agreement 
among business associates, either partners 
or stockholders, which provides for the sur- 
vivor’s buying the decedent’s interest in the 
business. 


A stock-retirement agreement is an agree- 
ment entered into by a corporation and one 
or more of its stockholders, which provides 
that the corporation—as distinguished from 


1 For a general discussion of this proposition 
and the advantages mentioned in the text, and 
others, see White, Business Insurance, p. 343; 
Lawthers, Some Problems in Business Purchase 
Agreements, p. 3; Laikin, Death Taxes and 
Your Business, p. 35 (the text of this mono- 
graph appeared in installments in 85 Trusts 
and Estates 372, 459, 517 (1947), and 86 Trusts 
and Estates 13, 145 (1948)); Redeker, ‘‘Analyz- 
ing the Buy and Sell Agreement,’’ 4 Journal of 
the American Society of Chartered Life Under- 
writers 354 (1950). . 
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its surviving stockholders—buy the de- 
ceased stockholder’s stock when he dies. 


Decedent means the stockholder or part- 
ner who dies first—also, his estate, when 
the context requires. Survivor means the 
surviving stockholder or stockholders, or 
partner or partners, as the case may be. 


Advantages of Cross-Insurance 


The basic proposition as to funding buy- 
and-sell agreements—and one on which there 
is accord—is that taxwise and otherwise 
cross-insurance is the most desirable ar- 
rangement. This means that the prospective 
purchaser, or trustee on his behalf, should 
apply for insurance on the prospective seller’s 
life, pay the premiums, own the insurance 
and be named the beneficiary, or at the very 
least, in lieu of being named beneficiary, 
have the choice of taking the insurance pro- 
ceeds from the insurance company or leav- 
ing them with the company under some 
settlement option for the benefit of the de- 
cedent’s family. 


Among others, the advantages of cross- 
insurance are these: * 


(1) The insurance proceeds do not become 
part of the decedent’s estate for estate tax 
purposes and are not subject to the claims 
of his creditors or widow. 


As to the advantages of a corporate trustee 
as beneficiary, see Fahr, ‘‘The Business Pur- 
chase Agreement and Life Insurance,’ 15 Law 
and Contemporary Problems 319 (1950). 

As to the use of income-tax-free, optional 
modes of settlement, see Laikin, “Settlement 
Options and Survivor-Purchase Agreements, 4 
Journal of the American Society of Chartered 
Life Underwriters 199 (1950); Lawthers, work 
cited, at p. 5; Forster, ‘‘Legal, Tax and Prac- 
tical Problems Under Partnership Purchase and 
Sale Agreements Coupled with Life Insurance, 
19 Southern California Law Review 1, 21 (1945). 
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By ALBERT MANNHEIMER 


(2) After the decedent’s stock has been 
paid for, the basis of the survivor’s interest 
in the business will unquestionably have been 
enlarged by the amount of the insurance 
proceeds. In other words, the doctrine of the 
Paul Legallet case cannot be invoked.’ 


(3) The survivor escapes the- manifest dis- 
advantages of paying for decedent’s interest 
in the business in advance of receiving it. 


Dividend Questions 
in Stock-Retirement Agreements 


In connection with stock-retirement agree- 
ments funded by insurance, it is perhaps the 
possibility of constructive dividends which 
troubles tax and insurance men the most, 
but which, nevertheless, is written about 
the least. Among others, there are three 
separate dividend questions, namely: 


(1) Are the premiums paid by the cor- 
poration on policies taken out to fund the 
agreement taxable as dividends to the 
stockholders? 


(2) Is the purchase price paid by the cor- 
poration for the decedent’s stock taxable 
as a dividend to the decedent under Sec- 
tion 115(g) of the Internal Revenue Code? 


(3) Is the purchase price paid by the cor- 
poration for the decedent’s stock taxable 
as a dividend to the survivor? 


(Throughout the discussion, it will be 
assumed that the corporation’s earned sur- 
plus exceeds the premiums paid, or the 


purchase price paid for the decedent’s stock, 
as the case may be.) 


It has been argued that there is a risk 
that the premiums, paid on insurance taken 
out by a corporation to fund a stock-retire- 
ment agreement, may be taxed as dividends 
to the stockholders because the agreement 
and insurance are exclusively for the per- 
sonal benefit and advantage of the stock- 
holders. Stated otherwise, the argument 
is that the agreement and insurance do not 
serve a corporate business purpose." 

One of several answers to this argument 
is that in return for the premiums the cor- 
poration receives full value. It is the cor- 
poration—not the stockholders—that owns 
the insurance. 

Suppose uninsurable stockholders enter 
into a stock-retirement agreement and at 
the same time set apart certain securities 
to fund it. Nobody would suggest that 
when the securities are segregated the stock- 
holders receive a constructive dividend. Why 
should insurance—really another form of 
corporate investment—be treated differently? 


Until the decedent dies no one can fore- 
tell whether anybody but the corporation 
will benefit from the insurance—much less 
which stockholder, if any, will benefit from 
any given policy. Perhaps, before any 
stockholder dies the corporation will be 
dissolved; may come into the busi- 
ness; the stock-retirement agreement may 
be canceled and the insurance converted 
into key-man insurance; or the corporation 
may become insolvent and the insurance 
end up in the hands of its creditors. In 
this connection, it is interesting to notice 
that trust companies look upon spade work 
on buy-and-sell and stock-retirement agree- 
ments involving prospective trusteeships with 
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k CCH Dec. 10,995, 41 BTA 294 (1940). 
Danzig, ‘‘Taxes—Insurance—and Stockholder- 
Survivorship Agreements,”’ 28 TAxES—The Tax 
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Magazine 213 (March, 1950); White, work cited 
footnote 1, at p. 360. 
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jaundiced eyes, because so many of these 
agreements are canceled. One trust officer 
writes, “Hardly ever do any of these ar- 
rangements come to fruition.” ‘ 


Can the circumstance that the proceeds 
might ultimately be used to fund the stock- 
retirement agreement, if one of the stock- 
holders dies, constitute a sufficient basis 
for a constructive dividend?*® Text and 
decisions alike seem to have shied away 
from defining this term, so a homemade 
definition is attempted. A constructive 
dividend is any disposition of corporate 
earnings, Other than a formal dividend dis- 
tribution, which produces as to one or more 
stockholders a result substantially the same 
as a formal dividend distribution. Ex- 
amples of constructive dividends include 
excessive salaries; royalties or rents paid to 
stockholders; securities purchased from the 
corporation by stockholders at less than 
their fair value; the release by the corpora- 
tion of debts owing to it by its stock- 
holders; and withdrawals by stockholders 
called loans that, in fact, are not bona fide 
loans. It is doubted that the constructive 
dividend doctrine has even been stretched 
to include a corporate expenditure for which 
the corporation receives full value in return. 


Another answer to the argument that the 
premiums might be taxed as constructive 
dividends is that, apart from the ownership 
of the insurance by the corporation, the 
agreement itself benefits the corporation. 


Docherty Case 


In Edgar M. Docherty, a typical stock- 
retirement arrangement implemented by 
life insurance was blocked because of the 
large value of the stock. Accordingly, re- 
course was had to a reorganization where- 
under some of the stock was exchanged 


for bonds. The question was whether the 

* MacNeil, ‘‘Disposition of Business Interests,’’ 
87 Trusts and Estates 398, 403 (1948). 

5In Lewis v. O’Malley, 44-1 ustc { 9137, 140 
F. (2d) 735 (CCA-8), the corporation paid 
$50,000 for single premium policies on the life 
of its controlling stockholder. The question was 
whether the $50,000 was a constructive dividend 
to him. The stockholder was the applicant for 
the policies, had the power to name the bene- 
ficiaries and, in fact, had exercised that power 
first in favor of his son and later in favor of a 
charity. On the other hand, the policies were 
repeatedly used to raise money for the cor- 
poration, were always carried on its books as 
a corporate asset and the stockholder testified 
that he took out the insurance as agent for the 
corporation. The court, in effect, found that 
the corporation was the beneficial owner of the 
insuranee and decided in favor of the taxpayer. 
Although the court's factual conclusion seems 
questionable, the reasoning as applied to insur- 
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transaction was entitled to recognition as a 
tax-free reorganization. The court said that 
the purpose of the transaction was “ex- 
plained as a means, in this closely held 
corporation, of facilitating the purchase of 
the shares held by any of the four share- 
holders in the event of his death, and thus 
to assure the continuance of harmonious 
ownership and control.” The recapitaliza- 
tion was sustained as serving a legitimate 
business purpose. 

In Snite v. Commissioner,’ a corporation 
bought back some of its own shares from 
two of its main stockholders. The cor- 
poration had a large earned surplus. The 
question was whether the transactions were 
taxable merely as sales of capital assets, 
or whether the sales occurred at such times 
and in such manner as to render the pay- 
ments for the stock essentially equivalent 
to the distribution of taxable dividends 
under Section 115(g). The government 
contended that the purpose of the sales was 
to siphon off surplus at capital gains rates. 
However, the stock was actually acquired 
by the corporation so as to facilitate resales 
to key employees and thus assure their 
loyalty. The court held that the purchases 
by the corporation of its own stock with 
this end in view served a legitimate cor- 
porate purpose—in other words, benefited 
the corporation. And there are other cases 
to the same effect.® 

If it benefits the corporation to buy its 
own stock for the purpose of reselling it to 
a key employee owning no stock at all, in 
order to keep him content, does it not bene- 
fit the corporation to buy its own stock and 
retire it in order to satisfy the survivor, 
if he, too, is a key employee? One of the 
main reasons stock-retirement agreements 
are made is that the key-man stockholders, 


after one of their number dies, are unwill- . 


ance owned by a corporation is illuminating. 
The court said: ‘In income taxation, no mat- 
ter what form transactions may take, the in- 
quiry must always go to the fundamental, 
whether the taxpayer really had income, and 
we find the controlling consideration determina- 
tive of this case is that Mr. Lewis did not 
receive for himself a single dollar of the cor- 
poration’s $50,000, but that all of it was in- 
tended to be, and was, laid out for the benefit 
of the corporation and the proceeds applied to 
its uses as the owner. As he did not receive 
$50,000, he may not be taxed as though he had 
received income in that amount.”’ 

*CCH Dec. 12,803, 47 BTA 462 (1942). 

749-2 ustc {| 9470, 177 F. (2d) 819 (CA-7); aff'g 
CCH Dec. 16,311, 10 TC 523 (1948). 

8 Bernard A. Armour,‘CCH Dec. 12,810-F; 
H. F,. Asmussen, CCH Dec. 9808, 36 BTA 878 
(1937). 
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ing to continue to work indirectly for the 
benefit of the decedent’s widow or directly 
with her new husband. The key-man sur- 
vivor may often have it within his power 
to deadlock the corporation, or even to vote 
its dissolution. Even lacking either of 
these powers, with the decedent gone, the 
corporation would, in many instances, have 
grave difficulty staying in business without 
the survivor’s services. This would seem to 
dispose of the “no benefit” argument in 
many cases—because often in close cor- 
porations the stockholders are active. 


A persuasive argument can be made to 
show that a stock-retirement agreement 
benefits a close corporation, even if the 
stockholders are inactive. In such a case, 
when the decedent dies, his family, if not 
bound by an agreement, may. ask an ex- 
orbitant price for his stock. It may need 
and therefore demand dividends without 
regard to the welfare of the eorporation. If 
its demands are not met, it may even press 
for dissolution. At the time the agreement 
is made it is sometimes impossible to an- 
ticipate who will inherit the decedent’s 
stock and what difficulties those destined to 
inherit—if given the opportunity—might 
create for the corporation. 


In the Fred M. Fischer case,® a brother 
and sister, among others, were stockholders 
of a family corporation founded by the 
father. When the father died the sister 
threatened to bring receivership proceed- 
ings against the corporation because of al- 
leged mismanagement on her brother’s part. 
She also threatened to contest the father’s 
will. However, the brother and _ sister 
entered into a general settlement contract 
under which the brother agreed to cause 
the corporation to buy the sister’s stock 
at a price substantially in excess of its book 
value, and the sister in return agreed to 
abandon the receivership proceedings and 
to let the will stand. The Commissioner 
contended that there was a taxable dividend 
to the stockholders, other than to the sister, 
to the extent that the price paid by the 
corporation for her stock exceeded its fair 
market value. The court decided to the 
contrary. It said that when a corporation 
pays its earnings to a stockholder for some 
purely personal purpose, the result would 
be a dividend, but that in buying the sister’s 
stock, the corporation was serving a pur- 
pose of its own, even though it was also 
paying for the settlement of the will con- 
test—obviously a noncorporate matter, The 


eee 


*CCH Dee. 15,797(M). 
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corporate purpose was described by the 
court as “promoting harmony in the con- 
duct of the business and securing it from 
annoying interference and threats-of legal 
proceedings.” The fact that the brother 
was a key man did not enter into the court’s 
reasoning. 


There are other arguments which sup- 
port the view that a stock-retirement ayree- 
ment and the insurance to fund it benefit 
the corporation. Even while the decedent 
is still alive the agreement and insurance 
benefit the corporation because they tend 
to stabilize its business. If the bank knows 
about the agreement it may be inclined to 
extend more liberal credit because the pos- 
sibility of inexperienced stockholders injecting 
themselves into the corporate management 
is eliminated. If key employees know of 
the agreement it will be an inducement for 
them to remain with the corporation be- 
cause they realize that the continuation of 
the business in the hands of the survivor is 
assured, and with it their jobs. 


Emeloid Case 


Until the Tax Court decision in the 
Emeloid case,” it is believed there was no 
reported tax opinion which suggested that 
a stock-retirement agreement did not bene- 
fit the corporation. In the Emeloid case, 
the taxpayer corporation, in 1942, took out 
insurance on the lives of its two principal 
stockholders. It took out the insurance in 
the form of single premium policies and 
borrowed $97,500 to pay the premiums, be- 
cause it had been advised that it would be 
allowed to deduct the interest on the loan 
and that the loan would qualify for the bor- 
rowed invested capital credit under the 
excess profits tax law. A stock-retirement 
agreement was not made until 1946, but 
then it was implemented in part by the 
single premium policies taken out in 1942— 
policies originally taken out ostensibly as 
key-man insurance. The agreement was 
unusual in that it contained a provision that 
it could be terminated at the option of 
either of its two common stockholders dur- 
ing their joint lives—a provision which, to 
quote the Commissioner’s reply brief, “set 
at naught any purpose to provide contin- 
uity in management.” 


The question in the case was whether the 
$97,500 qualified for the borrowed invested 
capital credit, and that question came be- 


% CCH Dec. 17,713, 14 TC 1295 (1950), rev’d 
51-1 ustc {| 66,013. 


417 





fore the court in connection with the corpo- 
ration’s fiscal year ending June 30, 1944— 
a period which ended long before the stock- 
retirement agreement was made. 


The Tax Court said in its opinion that 
the only issue was whether the $97,500 loan 
was incurred for business reasons, within 
the meaning of the applicable excess profits 
tax regulation. The regulation provides 
that in order to qualify for the credit, a 
loan has to be incurred for business rea- 
sons and not merely to get the benefit of 
the credit.“ Then, after referring to its 
finding of fact that from the very outset in 
1942 the insurance was purchased for per- 
sonal reasons, namely, to provide funds to 
buy the stock of the decedent, the court 
observed: 


“The benefit to the petitioner of such 
a transaction appears highly remote. In- 
stead of being supplied with funds to tide 
it over a period of adjustment upon the 
death of a key employee, petitioner, under 
the trust agreement, would be compelled to 
use the life insurance proceeds to purchase 
and retire the stockholdings of its decedent 
officer.” 


And the opinion ends: “Concluding, as 
we must from the evidence before us, that 
the policies here were purchased as part of 
a stock purchase plan for the personal in- 
terests of petitioner’s two common stock- 
holders and not for any business purpose of 
petitioner itself, we must approve the re- 
spondent’s determination.” 


The court of appeals reversed this deci- 
sion, repudiating the distinction between 
key-man insurance and insurance to fund a 
stock-retirement agreement drawn by the 
Tax Court in the foregoing quotation. The 
court of appeals, referring to the stock-re- 
tirement agreement as the trust and to the 
fact that the insurance was originally taken 
out as key-man insurance, said: 


“The trust was designed to implement 
that original purpose, and at the same time, 
add a further business objective, viz., to 
provide for continuity of harmonious man- 
agement. Harmony is the essential catalyst 
for achieving good management; and good 
management is the sine qua non of long- 
term business success. Petitioner, deeming 
its management sound and harmonious, 
conceived of the trust to insure its con- 
tinuation. Petitioner apparently anticipated 
that, should one of its key stockholder- 
officers die, those beneficially interested in 
his estate might enter into active participa- 


" Regulations 112, Section 35.719-1(a). 
418 


tion in corporate affairs and possibly intro- 
duce an element.of friction. Or his estate, 
not being bound by contract to sell the 
stock to petitioner, might sell it to adverse 
interests. The fragile bark of a small business 
can be wrecked on just such uncharted shoals, 


“Petitioner, in the situation provided for 
by the trust agreement, would also indi- 
rectly have the benefit of key man insur- 
ance. There would be no obligation on the 
corporation to retire the shares of stock 
purchased from the estate of the decedent. 
Borg v. International Silver Co., 11 F. 2d 143 
(D. C. N. Y., 1926). Moreover, retirement 
of shares which results in a reduction of 
the capital of a corporation can be effected 
only by conformance with the statutory 
procedure. See N. J. S. A. 14:11-5. The 
shares purchased by petitioner would be- 
come treasury shares and could be resold 
in the same manner as other corporate as- 
sets. Borg v. International Silver Co., supra. 
The trust agreement provides petitioner 
with a method of subjecting all potential 
purchasers to a screening test, thus permit- 
ting the corporation to choose its new 
shareholders in a highly selective manner. 
Funds derived from the resale would then 
be available to the petitioner and provide it 
with needed working capital. 


“The interpretation placed on the trust 
agreement by the Tax Court was clearly 
erroneous. The corporate intent stated in 
the instrument is to provide for continuity 
in the management and policies of the com- 
pany. The Tax Court made no finding that 
such was not a proper corporate purpose. 
It concluded that the real purpose of the 
insurance was to provide a means whereby 
the survivor could purchase the 
stockholdings of the decedent. That con- 
clusion has no support in the record. The 
petitioner, not the survivor, is to purchase 
the stock of the decedent. The difference 
between a contract of purchase on the part 
of the corporation and one on behalf of the 
surviving stockholder is more than a highly 
technical distinction. Significantly different 
legal incidents flow therefrom.” 


It is noteworthy that the government's 
position as to the insurance not serving a 


corporate purpose was stronger in the 
Emeloid case than it would be in a con- 
structive dividend case. The reason is that 
in the Emeloid case it was necessary for the 
taxpayer to establish that the insurance 
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served a corporate purpose within the re- 
stricted meaning of the aforedescribed ex- 
cess profits tax regulation. 


Before the Tax Court decision in the 
Emeloid case, the courts, in construing that 
regulation, held that for borrowed capital 
to qualify for the credit it had to enter into 
the working capital of the corporation and 
become subject to the risks run by the cor- 
poration in the normal course of its op- 
erations.” Shortly after that decision there 
was a holding that even a $22,000 corporate 
profit was not such a benefit as would 
qualify a loan for the credit, the reason be- 
ing that the profit was not earned in the 
normal course of the corporation’s busi- 
ness." Nevertheless, the court of appeals, 
expressly assuming the validity of the regu- 
lation, held that the stock-retirement agree- 
ment and the insurance to fund it served a 
corporate purpose within the meaning of 
the regulation.” 


Paramount-Richards Case 


The Paramount-Richards* case has often 
been cited to show that where insurance is 
taken out to fund a stock-retirement agree- 
ment there is some risk of the premiums 
being held to be constructive dividends.” 
In that case, a movie company and Richards 
agreed to form a corporation, with the 
stock to be divided equally between them. 
Richards was to manage the company for 
a fixed salary. The stockholders were to 
cause the corporation to insure Richards’ 
life for $250,000 if he proved to be insurable 
at standard rates. Richards’ estate, or his 
designee, was to be the beneficiary. If 
Richards died, the movie company was 
to have the option to buy Richards’ stock 
at a stipulated price. However, if the in- 
surance had not been procured on Richards’ 
life, then $125,000—one half of the amount 
of the proposed insurance—was to be added 
to the price to be paid to Richards’ estate 


” Hart-Bartlett-Sturtevant Grain Company, 
CCH Dec. 16,960, 12 TC 760 (1949); aff'd 182 F. 
(2d) 153 (CA-8, 1950); Globe Mortgage Com- 
pany, CCH Dec. 17,489, 14 TC 192 (1950). 


% Mahoney Motor Company, CCH Dec. 17,795, 
15 TC —, No. 18 (1950). 

“Judge Arundell, in the Tax Court opinion 
in the Hmeloid case, seems to have overlooked 
that there could be benefit to the corporation by 
keeping the surviving stockholders contented. 
Nevertheless, he is the judge who wrote the 
Tax Court opinion in the Snite case. (See 
footnote 7.) In that case, relying on the bene- 
fit to the corporation of getting stock for resale 
to key employees to keep them contented, he 
held that a sale by the main stockholders of 
Some of their stock to the corporation did not 
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for his stock. The corporation was formed, 
the stock issued and the insurance procured. 
The main question in the case was whether 
the premiums should be regarded as addi- 
tional compensation to Richards or as 
dividends. Since the insurance was obvi- 
ously designed to benefit not only Richards, 
but also the movie company, the premiums 
were held to be dividends. 


The situation in the Paramount-Richards 
case is clearly distinguishable from the con- 
ventional stock-retirement situation. The 
corporation was not a party to the agreement. 
It had neither opportunity nor obligation to 
buy Richards’ stock in case he died, and 
was not named the beneficiary of any of 
the insurance. 


Business-Purpose Doctrine 
Inapplicable 


How does the business-purpose doctrine, 
especially as construed in the much-dis- 
cussed Transport Trading & Terminal case,” 
affect the problem of constructive dividends? 


First, a glance at that case. In the 
Transport case, a wholly owned subsidiary 
made arrangements to sell an asset for 
$580,000. Its basis was $20,000, so that its 
gain would have been $560,000. The sub- 
sidiary, however, transferred the asset to 
the parent corporation as a dividend. The 
parent included the dividend in its return 
at $580,000, of which, however, only fifteen 
per cent was taxable, because the dividends 
received credit under Section 26 (b). The 
parent carried out the sale for $580,000, 
but, of course, realized no taxable gain. 
The court, announcing its intention to apply 
the business-purpose doctrine to any trans- 
action whatsoever “entered upon for no 
other motive but to escape taxation,” sus- 
tained the Commissioner in taxing the sub- 
sidiary as though the sale had been made 
by it. The Transport case created a stir 


result in a dividend under Section 115(g)—this, 
despite the fact that -new stock could just as 
well have been created and the ‘‘bail-out’’ thus 
avoided. 

18153 F. (2d) 602 (CCA-5, 1946), aff’'g CCH 
Dec. 14,085(M). 

1% For example, see Danzig’s article, cited 
footnote 3, which was answered in Mannheimer 
and Friedman, ‘‘Stock-Retirement Agreements,”’ 
28 TAxES—The Tax Magazine 423 (May, 1950). 
See also Smith, ‘‘Disposition of Business Inter- 
ests at Death,’’ 28 TAxEs—The Tax Magazine 
1238 (December, 1950), at pp. 1239 and 1242. 

17 Commissioner v. Transport Trading & Ter- 
minal Corporation, 49-2 ustc { 9337, 176 F. (2d) 
570 (CA-2). 
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because, according to most commentators, 
it cast aside the distinction theretofore 
drawn by the cases between sham and real 
transactions—the dividend being regarded 
as a real transaction.” 


It is submitted that there has never been 
a clear dividing line between real and sham 
transactions.” To quote Rabkin,” “The 
trouble with reality, it seems, is that it 
means different things to different people. 
In the field of tax avoidance it would be 
quixotic to ask that all rules be set out with 
precision.” To this, Rabkin adds that the 
tax cases dealing with the business-purpose 
doctrine can be explained only by admitting 
that there is developing a new type of prop- 
erty concept, “which presupposes that a 
taxpayer is not free to choose a course of 
action which would pay the Treasury less.” ™ 


Maybe it just boils down to a question of 
the degree to which the tax-saving motive 
shaped the transaction. Under this view, 
the Transport case did not enlarge the busi- 
ness-purpose doctrine, but merely confirmed 
the court’s determination to strike down 
a transaction, the dominating purpose of 
which is to minimize taxes, regardless of its 
form. In any case, the prospect seems to 
be that the business-purpose doctrine will 
be invoked in situations where otherwise 
the tax result would be hard to stomach— 
ones in which, to quote Professor T. H. 
Powell of the Harvard Law School, “the 
court begins its syllogism with the major 
premise of ‘My God!” 


Nevertheless, even under this somewhat 
unpredictable state of law—or judicial legis- 
lation, if you prefer—there need be no oc- 
casion for concern as to stock-retirement 
agreements funded by insurance. They are 
not preferred to buy-and-sell agreements 
“for no other motive but to escape taxa- 


% Bittker, ‘‘What Is ‘Business Purpose’ in Re- 
organizations?'’ Proceedings of the New York 
University Eighth Annual Institute on Federal 
Taxation 134, 137; Beck, ‘‘The Court Holding 
Company Problem,’’ Proceedings of the New 
York University Highth Annual Institute on 
Federal Taxation 955, 967. 

“Thus, transactions that start out as real 
can, due to the passage of time and events 
beyond the control of the taxpayer, get to look 
sham—John Randolph Hopkins, CCH Dec. 
17,811, 15 TC —, No. 26 (1950)—or even become 
sham. National Investors Corporation v. Hoey, 
44-2 ustc 7 9407, 144 F. (2d) 466 (CCA-2). 

* Rabkin, ‘‘The Close Corporation—Through 
the Looking Glass,"’ Proceedings of the New 
York University Eighth Annual Institute on 
Federal Taxation 664, 670 (1950). 

* Rabkin, article cited, footnote 20, at p. 672. 
See to the same effect Schlesinger, “Gregory 
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tion.” ‘One insurance company counsel 
writes, “While I point out the... tax con- 
siderations, it has been my experience that 
in choosing between a _ stock purchase 
agreement to which a corporation is a party 
and one to which it isn’t, officer-stock- 
holders incline toward the former, regard- 
less of tax or other consequences, because 
they think of their stockholdings in terms 
of their business and feel, therefore, that 
the business and not they, as individuals, 
should apply for and pay for the insur- 
ance.” * Moreover, in some instances a 
stock-retirement agreement is more expen- 
sive taxwise than a_ buy-and-sell agree- 
ment.* In any event, the permanent 
benefits which a stock-retirement agreement 
funded by insurance brings to the corpora- 
tion, precludes its being treated as a mere 
tax-avoidance device designed to siphon off 
corporate surplus for the benefit of the 
stockholders. 


Purchase Price as Dividend 
to Decedent 


When the decedent dies and his stock is 
bought, the situation is governed by Sec- 
tion 115 -(g), which is nothing but a 
statutory declaration that the constructive 
dividend doctrine shall apply to stock re- 
demptions. It prescribes that when a cor- 
poration buys ™* back its stock at such time 
and in such manner as to make the purchase 
essentially equivalent to the distribution of 
a taxable dividend, the amount paid for the 
stock, to the extent that it represents a 
distribution of earnings, shall be treated 
as a taxable dividend. The regulation under 
Section 115 (g)™ provides, in effect, that 
if a corporation buys all of a stockholder’s 


Guards the Code,’’ 28 Taxes—The Tax Magazine 
1085, 1094 (November, 1950). 

2 Ivins, ‘‘The Bazley Case and Developments 
as to Reorganization Interests,’’ 2 The American 
University Tax Institute Lectures 279, 280 (1949). 

23 Hamilton, ‘‘Should the Corporation Be a 
Party to a Stock Purchase Agreement?"’ 4 Jowr- 
nal of the American Society of Chartered Life 
Underwriters 44, 52 (1950). 

* As to when a stock-retirement agreement 
will save taxes, see Hamilton, article cited, 
footnote 23, at p. 51; Currie, ‘“‘Buy and Sell 
Agreements,’’ Wisconsin Law Review, January, 
1950, p. 12, 16ff. 

2 ‘*Buy’’ is used in the text because if the 
stock is bought by the corporation, the fact 
that it is held as Treasury stock does not bar 
the purchase price being taxed as a dividend 
under Section 115(g). James F. Boyle, CCH 
Dec. 17,721, 14 TC 1382 (1950), footnote 7. 

* Regulations 111, Section 29.115-9. 
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stock, so that he ceases to be interested in 
the affairs of the corporation, then the 
transaction is a partial liquidation—and 
there is no dividend. The reason is that 
when a stockholder is entirely bought out, 
the transaction loses all resemblance to an 
ordinary dividend.” 


Because of this regulation, a run-of-the- 
mill stock-retirement agreement poses no 
problem so far as the decedent is con- 
cerned, for it covers all the decedent’s 
stock, which, incidentally, is just as it 
should be, bearing in mind the customary 
objectives of the agreement. But suppose 
the decedent’s family owns some stock in 
its own right:* In at least one unreported 
case the Commissioner has taken the posi- 
tion that the family is the equitable owner 
of the stock held by the estate, and that 
when the corporation purchases all the 
decedent’s stock, the effect is the same as 
if a dividend had been paid to the family. 


With one exception, there are no reported 
cases or rulings on this situation.” This 
exception is the recent Searle case,” involv- 
ing Section 115 (g), in which the court said: 
“The ownership of stock in a corporation 
vests in the individual who owns it, not in 
the family to which he belongs.” 


Suppose there is not enough insurance 
to pay for the decedent’s stock and the 
agreement calls for paying the decedent in 
installments and for proportionate dleliv- 
eries of the stock against payment—and 


* Miller, “Stock Redemptions,” Proceedings 
of the New York University Sixth Annual In- 
stitute on Federal Taxation 307, 313 (1948). 

*% Suppose the wife owns stock and she pre- 
deceases the husband—some agreements provide 
for a bequest of the stock to the husband. How 
about a sale to the husband instead? In many 
instances, it would avoid increasing his estate 
and thus save death taxes when he dies. 


* Kennedy, ‘‘Sec. 115(g) and the Disposition 
of Closely Held Interests,’’ Proceedings of the 
New York University Highth Annual Institute 
on Federal Taxation 396, 398ff. (1950); Katcher, 
“The Forgotten Basis,’’ 48 Michigan Law Re- 
view 465, 466, footnote 5; Miller, article cited, 
footnote 27, at p. 324; Cohen, ‘“‘Estate Plan- 
ning: The Case of Mr. Burch,’’ Proceedings of 
the New York University Seventh Annual Insti- 
tute on Federal Taxation 659, 669ff. 


* Estate of Ira F. Searle, CCH Dec. 17,935(M), 
9TCM 957. 


"But a dissolution may not adequately pro- 
tect the decedent's family. At a forced sale 
the decedent's widow would be no match for a 
survivor armed with a thorough knowledge of 
the value of the corporate assets and ready to 
put them to use in a new business of his own. 
It would seem the agreement should provide 
that the first proceeds of the dissolution should 
80 toward paying the decedent the price fixed 
by the agreement. 


Stock-Retirement Agreements 


after paying for part of the decedent’s stock 
the corporation defaults. Though there is 
no case on the point, it seems plain that 
the installment payments would not be re- 
garded as essentially equivalent to the dis- 
tribution of a taxable dividend within the 
meaning of Section 115 (g). Those seeking 
certainty, however, might consider the ad- 
visability of making provision in the agree- 
ment for the dissolution of the corporation, 
in the event that the default is not cured.” 


Suppose the agreement calls for the pur- 
chase of only part of the stock. Though 
there seem to be no recorded cases cover- 
ing this situation, barring exceptional cir- 
cumstances such as an immediate contraction 
in the corporation’s business activities, the 
purchase price would be taxed as a divi- 
dend.* This situation, plus the fact that 
many estates lacked sufficient liquid assets 
to pay death taxes, caused many close 
corporations to be liquidated or sold to 
larger corporations. Thus, family corpora- 
tions that should have been continued came 
to an end, and a trend toward the con- 
centration of industry was accentuated. The 
problem has now been somewhat alleviated 
by Section 209 of the Revenue Act of 1950 
which adds a new subdivision (3) to Sec- 
tion 115 (g). The new subdivision provides, 
in substance, that if the value of the stock 
of a corporation comprises more than fifty 
per cent of the value of the “net estate,” ™ 
then a redemption of part of the stock, to 


* See Kennedy, article cited, footnote 29, 
at p. 397; also Miller, article cited, footnote 27, 
at p. 313. 


%3 Incidentally, the fifty per cent limitation is 
an oversimplification because it disregards too 
many other relevant factors. As a result it 
will work out inequitably. Paying death taxes 
may prove more difficult for an estate with only 
forty per cent invested in the stock of a close 
corporation, but possessing no liquid assets, 
than it is for an estate with, say, sixty per 
cent invested in the stock of a close corporation 
and with the remaining forty per cent invested 
in readily marketable securities. Another ex- 
ample—suppose a man worth $300,000 has stock 
in a family corporation which is worth $100,000. 
In his will he has availed himself of the maxi- 
mum marital deduction. Consequently, his net 
estate will be only $150,000, and his stock worth 
$100,000 will qualify the estate for relief under 
the new subdivision 3 of Section 115(g). Then 
his wife is killed in an accident. There is no 
change in his assets, but nevertheless, his net 
estate jumps to $300,000 and will no longer 
qualify for such relief. To make matters 
worse, his aggregate death taxes will jump if, 
say, he is a New Yorker, from $19,000 to $64,600. 
The result is that when the tax is small, relief 
is granted, but when the tax is large, relief 
is denied. 





the extent necessary to pay death taxes, 
shall not be taxable as a dividend.” 


Purchase Price 
as Constructive Dividend to Survivor 


If the purchase price is a dividend at 
all, it is a dividend to the recipient, the 
decedent. But what happens taxwise if a 
corporation has, say, two stockholders, A 
and B, and if the corporation buys B’s stock 
after A has agreed to make the purchase 
personally? This, in substance, was the 
situation in the Wall case.” 


If A is personally bound to buy B’s stock, 
then for tax purposes the transaction is 
split into two parts. A is regarded as hav- 
ing received the purchase price from the 
corporation as a dividend, and then having 
personally bought B’s stock. It is only on 
this theory that two taxes on the money 
used to buy B’s stock can be justified. In- 
cidentally, A should in some way then be 
compensated taxwise—but just how is the 
tax mystery that remains to be solved.” 


There is a somewhat similar situation in 
which a constructive dividend could prop- 
erly be imposed on A. Suppose A causes 
the corporation to buy B’s stock at an ex- 
cessive price, in order to induce B to with- 
draw a will contest. This assumed case 
differs from the Fischer case (discussed 
above) in only one material respect. In the 
Fischer case, the corporation received a 
benefit for paying an excessive price for the 
stock, namely, the withdrawal of the re- 
ceivership proceedings. But in the assumed 
case, the corporation receives no benefit for 
the excessive price paid to B for his stock 
and, therefore, for tax purposes, what the 
corporation pays to B is severed. To B 
as stockholder it pays the fair price of his 
stock; to B as outsider it pays an additional 
amount to settle a will contest which bene- 
fits only A, This additional amount is tax- 
able as a constructive dividend to A. 


“Tf there is no stock-purchase arrangement, 
then a minority stockholder who desires to get 
the benefit of the new law should procure a 
commitment from the corporation obligating it 
to purchase an appropriate part of his stock 
at the time of his death—and such a commit- 
ment could be funded by life insurance. The 
ownership of the insurance by the corporation 
should prevent the premiums from being taxed 
as constructive dividends and the new statute 
would protect the proceeds. 

% Wall v. U. S8., 47-2 ustc { 9395, 164 F. (2d) 
462 (CCA-4). See also Ruphane B. Iverson, CCH 
Dec. 8372, 29 BTA 863 (1934); George D. Mann, 
CCH Dec. 9108, 33 BTA 281 (1935). 

% Does the cost basis of B’s stock jump to 
A’s? Katcher, article cited, footnote 29, at 
p. 465, says there is no statutory justification 
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The possibility of a  stock-retirement 
agreement resulting in a constructive divi- 
dend to the survivor must be watched, 
especially in connection with combination 
arrangements—a subject mentioned later, 


Estate Taxes 


In 1942, when the estate tax law was 
amended, a new regulation was promul- 
gated, saying that a decedent is deemed to 
pay a life insurance premium so as to ren- 
der the policy includible in his estate for 
estate tax purposes, “if payment is made 
by a corporation which is his alter ego.” 
Because of this regulation it has been argued 
that there is a “potential danger” that in- 
surance, taken out to implement a stock- 
retirement agreement, may be included in 
the decedent’s estate.™ 


In 1942, when Congress decided to 
clarify the estate tax law, that portion of 
its committee report dealing with direct 
or indirect premium payments said: 


“This provision is intended to prevent 
avoidance of the estate tax and should be 
construed in accordance with this ob- 
jective.” ® 


“Then the report gave various examples, 
including this: 


“A decedent similarly pays the premiums 
or other consideration if payment is made 
by a corporation which is his alter ego.” 


It is this sentence that became the “alter 
ego” regulation under discussion, and doubt- 
less it will be construed in the light of 
its history and purpose. Since the con- 
ventional stock-retirement agreement funded 
by insurance is by no means a device to 
avoid estate taxes, there would seem to be 
no reason for fearing that the insurance will 
be included in the decedent’s estate for 
estate tax purposes.” 


In any case, the question is usually aca- 
demic. It is established by the case law 


for jumping bases, and also that until this 
mystery is solved for ‘‘victims’’ of Section 
115(g), the section will remain ‘‘a one-way 
street in the Commissioner’s favor’’ (p. 482). 
Compare the court of appeals opinion in the 
Snite case, footnote 7, p. 823, and comment 
thereon in R & J, C3, Section 7 (October, 1950 
supplement). 

37 Regulations 105, Section 81.27. 

%*R & J I2, Section 6; Polisher, Estate 
Planning and Estate Tax Saxing, Vol. 1, p. 215; 
Rohrlich, Organizing Corporate and Other Busi- 
ness Enterprises, p. 367. 

8° House Report No. 2333, 77th Congress, 2d 
Session, p. 162 (1942); Senate Report No. 1631, 
77th Congress, 2d Session, p. 235 (1942). 

“ To this effect see Laikin and Lichter, ‘‘Sur- 
vivor Purchase Agreements,’’ 26 TAxEsS—Thé 
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that if the insurance which funds the agree- 
ment is includible in the decedent’s estate, 
then the value of the decedent’s stock will 
be excluded pro tanto. There were cases 
to this effect before the passage of the 1942 
act," and in 1950, in the Tompkins case,” 
the Tax Court held to the same effect. 
Even after the Tompkins case there were 
some who still clung to their doubts, but 
then the Commissioner acquiesced in the 
Tompkins case.“ 


From the foregoing, it follows that the 
inclusion of the insurance proceeds will 
make no difference in the amount of the 
decedent’s estate taxes, unless the price of 
the stock is less than the insurance pro- 
ceeds, which is seldom the case. 


Section 102 


The body of opinion as to whether an 
accumulation of earnings to implement a 
stock-retirement agreement invites a pen- 
alty under Section 102 reminds one of 
Stephen Leacock’s horseman who, spring- 
ing to his steed, galloped off madly in all 
directions. 


There are three main causes for the con- 
fusion on this subject. First, the lack of 
any judicial precedents worthy of the 


name; “* second, the fact that in theory, 


at least, the imposition of the tax depends 
on the taxpayer’s state of mind “—an en- 
graved invitation to uncertainty—and last, 
but not least, a difference of opinion as to 
the meaning to be accorded to the term 
“business” as used in subdivision (c) of 
Section 102 which, in effect, prima facie 


(Footnote 40 continued) 

Tax Magazine 931, 936 (October, 1948); White, 
work cited, footnote 1, at p. 370; Pedrick, 
“Major Aspects of Life Insurance in Estate 
Planning,’’ 27 TAxES—The Tax Magazine 1143, 
1146 (December, 1949); Fink, ‘‘Tax Funda- 
mentals of Life Insurance Planning,’’ 27 TAXES 
—The Tax Magazine 575, 582 (June, 1949).. See 
also Wilson v. Crooks, 1931 CCH Standard Fed- 
eral Tax Reports { 9554, 52 F. (2d) 692 (DC 
Mo.); John Randolph Hopkins, footnote 19. 
But, compare Paul, Federal Estate and Gift 
Taxation (1946 supplement), p. 364ff., and Foo- 
saner, ‘‘When Are Life Insurance Premiums 
Paid Directly?’ 25 TAxEsS—The Tax Magazine 
726 (August, 1947). 

“Boston Safe Deposit & Trust Company, 
CCH Dec. 8561, 30 BTA 679 (1934); M. W. 
Dobrzensky, CCH Dec. 9298, 34 BTA 305 (1936); 
Estate of John T. H. Mitchell, CCH Dec. 9902, 
37 BTA 1 (1938). 

“CCH Dee. 17,325, 13 TC 1054 (1949). 

* 1950-1 CB 5. 

“The few cases that are conventionally cited 
for such dim light as they cast on this subject 
are reviewed in Hilgedag, ‘‘Estate Planning in 
Income and Estate Building,’’ Proceedings of 
the New York University Fourth Annual Insti- 
tute on Federal Taxation 45, 51ff. 
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penalizes accumulation of profits “beyond 
the reasonable needs of the business.” 


Does business in this context exclude 
mediate business objectives, such as buying 
out a deceased stockholder? Some argue 
that insurance earmarked to fund a stock- 
retirement agreement is immune against 
attack under Section 102, because, if need 
be, it could be used as key-man insurance, 
or for other business purposes such as 
credit stabilization or procuring bank loans.“ 
On the other hand, it is argued that such 
insurance augments vulnerability under 
Section 102, because it “certainly” is not the 
“business” of the corporation to buy its 
own stock.“ The only recent development 
on this subject is the Emeloid case, which 
factually is close enough to Section 102 to 
show which way the wind is blowing. 


In most situations, however, there is little 
occasion to worry about Section 102. Sec- 
tion 102 becomes a serious consideration 
only when and if it is reasonable to antici- 
pate: (1) substantial earned surplus re- 
maining with the corporation after both 
salaries and taxes; (2) the failure to de- 
clare substantial dividends; and (3) stock- 
holders in high brackets.® 


Even when all these conditions exist, 
the amount of current earnings that would 
be used to pay premiums on insurance to 
implement the stock-retirement agreement 
will usually be small compared to the total 
corporate earnings. Consequently, the tax- 
payer’s status as to Section 102 will depend, 
in the main, on the use to which the re- 
maining earnings are put.” It will, therefore, 


4 United Business Corporation of America v. 
Commissioner, 3 ustc { 1039, 62 F. (2d) 754 
(CCA-2, 1933). 

* Hamilton, article cited, 
p. 52; Hilgedag, 
p. 49ff. 

Raum, ‘‘Stock Purchase Agreements Among 
Stockholders of Close Corporations,’’ Proceed- 
ings of the New York University Highth Annual 
Institute on Federal Taxation 702, 706 (1950); 
Hirst, Business Life Insurance and Other 
Topics, p. 26 (1949). 

48 See Casey, ‘‘Business Insurance,’’ 89 Trusts 
and Estates 818, 819 (1950). 

49 Incidentally, in cases involving such stock- 
holders, it is not unlikely that even if a tax 
is imposed under Section 102, the aggregate 
tax liability of the corporation and its stock- 
holders would prove less than if the corporation 
distributed its earnings by way of dividends. 
Stanley and Kilcullen, Federal Income Taz, 
p. 132. 

% Millett, ‘‘Key Man Life Insurance and Sec- 
tion 102,’’ 1 Journal of the American Society 
of Chartered Life Underwriters 462, 469 (1947). 
Compare Eichenbaum, ‘‘Corporate Insurance on 
Stockholders’ Lives,’’ Proceedings of the New 
York University Eighth Annual Institute on 
Federal Taxation 714, 719 (1950). 


footnote 23, at 
article cited, footnote 43, at 
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be the rare case where the insurance, taken 
out to fund the stock-retirement agreement, 
will prove to be the proverbial straw. 


Comparison of Buy-and-Sell 
and Stock-Retirement Agreements 


Among others, the buy-and-sell form of- 
fers four advantages: 


(1) Under the buy-and-sell form the 
survivor is unconditionally bound to pur- 
chase, although this is not required in the 
case of a stock-retirement agreement. The 
state laws contain restrictions against the 
repurchase by a corporation of its own 
shares. Therefore, the right of the dece- 
dent’s estate to have his stock purchased is 
set upon the condition of the corporation’s 
finding itself after the decedent’s death in 
a position to carry out the agreement with- 
out running afoul of the law.” 


(2) Under the buy-and-sell form the 
various tax questions that have been dis- 
cussed above in connection with stock-re- 
tirement agreements are completely avoided. 


(3) Under the buy-and-sell agreement 
the stockholder individually gains the right 
for himself or his estate to receive income 
on the death of his associate which, under 
Section 22 (b) (1), is tax-free income. 
Under the stock-retirement form the cor- 
poration owns the insurance, and it is the 
corporation which will receive the tax-free 
income. (If later distributed to the stock- 
holders as a dividend, the insurance pro- 
ceeds are taxable as ordinary income.)” 


(4) Finally, there is an advantage which 
does not seem to have been discussed before 
and is of peculiar interest at this time, in 
the light of the likelihood of the enactment 
of a new excess profits tax. Consider, with 
reference to insurance earmarked for stock 
purchase, what happens if stockholders de- 
termine to dissolve their corporation and 
form a partnership in its place. If the 


51 Hamilton, article cited, footnote 23, at p. 46 
shows what the law is in each state. See also 
Laikin, work cited, footnote 1, at p. 14ff.; 
White, work cited, footnote 1, at p. 361ff. 

Topkin, Loring & Schwartz, Inc. v. Schwartz, 
249 N. Y. 206 (1928) is sometimes cited to show 
that even if the corporation has a_ surplus, 
Stock-retirement agreements are unenforceable 
in New York. Williams, ‘‘A Useful, Unenforce- 
able Contract,’’ 3 Journal of the American So- 
ciety of Chartered Life Underwriters 325, 327 
(1949). But, the Topkin case is never followed 
and can be disregarded. Hamilton, article cited, 
footnote 23, at p. 47ff.; Mannheimer and 
Wheeler, ‘‘Buy-Sell Agreements—Are Stock Re- 
tirement Plans Enforceable?"’ 88 Trusts and 
Estates 717 (1949). 
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stockholders have entered into a buy-and- 
sell agreement with reference to their stock, 
stockholder A will hold insurance on the 
life of B, and vice versa. It will not require 
any ¢hange of ownership in the policies to 
use this insurance to fund a buy-and-sell 
agreement covering a newly formed partner- 
ship.” On the other hand, if the stock- 
holders have entered into a stock-retirement 
agreement implemented by insurance owned 
by the corporation, that insurance could not 
be used to fund a buy-and-sell agreement 
covering the newly formed partnership, 
unless the corporation transferred the policy 
on A’s life to B and the policy on B’s life 
to A. And there is the rub. These would 
be transfers for value, and any gain there- 
after realized on the insurance would, under 
Section 22 (b) (2), be taxable as ordinary 
income. 


Among others, the stock-retirement form 
has three advantages: ™ 


(1) From the viewpoint of the stock- 
holder, the main advantage often is that 
he is not required to put his hand in his 
pocket to pay premiums on policies in- 
suring the lives of his associates. The 
practical importance of this advantage can- 
not be overemphasized. Many, if not most, 
stockholders would find it difficult, if not 
impossible, to carry business insurance out 
of income already depleted by taxes. As- 
suming they possess savings, they are un- 
derstandably reluctant to deplete them in 
order to carry business insurance.” 


(2) An advantage of the stock-retirement 
form, where there are three or more stock- 
holders, is that the agreement can continue 
to operate after the death of the first stock- 
holder, and all the remaining insurance 
still held by the corporation on the lives of 
the surviving stockholders can be utilized 
without a transfer for value under Section 
22 (b) (2). Thus, when stockholder A 
dies, the ownership of the insurance on the 
lives of stockholders B and C is not 


8: White, work cited, footnote 1, at p. 373. 
Compare Cummings v. Commissioner, 4 vstc 
1360, 73 F. (2a) 477 (CCA-1, 1934); Golden v. 
Commissioner, 40-2 ustc {] 9565, 113 F. (2d) 590 
(CCA-3). 

88 Similarly, insurance used initially to fund 
a buy-and-sell agreement covering a partnership 
may be used to fund a buy-and-sell agreement 
covering a corporation created to replace the 
partnership. 

5See footnote 54. For a statement of the 
drawbacks of stock-retirement agreements, see 
Redeker, article cited, footnote 1, at p. 360, 
As to a stock-retirement agreement creating 4 
potential increase of taxable capital gains to 
the survivor, see White, work cited, footnote 1, 
at p. 376. 

5; Hamilton, article cited, footnote 23, at p. 52. 
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affected by A’s death—the corporation con- 
tinues to own it. However, under the buy- 
and-sell agreement, A would be the owner 
of policies insuring the lives of B and C. 
When A dies, if A’s estate sells to B the 
policy it owns insuring C’s life, the sale 
would constitute a transfer for value. Any 
gain thereafter realized by B on that policy 
would be taxable as ordinary income. 


(3) A  stock-retirement agreement affords 
an opportunity for reducing the surplus of 
the corporation, but then if the surplus is 
large and if the agreement is funded by 
insurance there is the risk, already dis- 
cussed, under Section 102.” 


Combination Agreements 


Here are just three points concerning this 
broad subject: ™ 


(1) Any combination agreement under 
which the survivor is bound, either pri- 
marily or jointly with the corporation to 
purchase the decedent’s stock, is dangerous 
because of the doctrine of the Wall case, al- 
ready discussed above.* In other words, 
such a combination affords a sound basis for 
taxing the purchase price as a dividend to 
the survivor. But does an agreement, which 
in one form or another calls for the corpora- 
tion to buy part of the decedent’s stock and 
the survivor to buy the rest, or vice versa, 
come too close to the Wall situation for 
comfort? There seems to be no case on 
the point, and the commentators are not 
in agreement.” Yet clearly there is danger 
if the survivor resells to the corporation 
the shares he bought. 


(2) Provided the stockholders do not 
object to using their own funds to’ carry 
business insurance, there is a combination 


*For further discussion, see Laikin, work 
cited, footnote 1, at p. 13ff.; Hirst, work cited, 
footnote 46, at p. 25. 

* As to combinations generally, also unusual 
stockholder situations, see White, work cited, 
footnote 1, at p. 377, also 378ff. 

® Young, ‘Income Tax Aspects of Stock- 
holders’ Agreements,’’ Proceedings of the New 
York University Seventh Annual Institute on 
Federal Taxation 621, at p. 625ff.; Raum, article 
cited, footnote 46, at p. 706. 

The Wall doctrine would, on principle, seem 
applicable if corporate funds were applied to 
discharge a stockholder’s promise to ‘‘cause’’ 
Stock of the corporation to be purchased. How- 
ever, S. K. Ames, Inc., CCH Dec. 12,505, 46 
BTA 1020 (1942) holds to the contrary. 

Miller, article cited, footnote 27, at p. 322 
thinks it is safe; Raum, article cited, footnote 
46, at p. 706- seems to differ. Compare Ham- 
monds, ‘‘Buying Out a Stockholder,’’ Proceed- 
‘ngs of the New York University Highth Annual 
Institute on Federal Taxation 818, 824. Smith, 
article cited, footnote 16, at p. 1241 says: 


Stock-Retirement Agreements 


consists of a stock-retirement agreement 
which is funded by cross-insurance paid 
for and owned by the stockholders—and the 
agreement binds the stockholders to lend 
the insurance proceeds to the corporation 
when the decedent dies. Under this com- 
bination most of the advantages of a buy- 
and-sell agreement are retained and, in 
addition, the survivor and the corporation 
gain the familiar tax advantages that are com- 
monly associated with a thin corporation.” 


(3) Several writers refer to a combina- 
tion arrangement pursuant to which the 
stockholders agree to vote their stock so 
as to cause the corporation to buy the dece- 
dent’s shares," but the agreement makes 
no reference to insurance. The corporation 
takes out insurance on the lives of its 
stockholder key men. Although the in- 
surance can be regarded as key-man in- 
surance, nevertheless, the proceeds will be 
available to fund the agreement. The virtue 
claimed for this arrangement is that the 
insurance is divorced from the agreement, 
can be defended for tax purposes as key- 
man insurance and thus the tax risks of using 
a stock-retirement agreement are avoided. 
Two comments, however, may be made: 


(a) So far as Section 102 is concerned, 
the amount of the insurance will, in many 
cases, prove excessive for key-man pur- 
poses—at least when the purchase is fully 
funded. Moreover, for key-man purposes, 
the government could argue that term in- 
surance—insurance limited to the productive 
years of the stockholders’ lives—would be 
sufficient. Incidentally both these points 
were actually raised by the Commissioner 
in the Emeloid case. 


(b) Entirely apart from taxes the law 


which offers certain unusual advantages. It 


is none too clear as to when such an agree- 


“If the stockholders purchase part and the 
corporation purchases the balance, it may be 
claimed either that the corporation is purchas- 
ing for the benefit of the surviving stockholders 
or that it is fulfilling a part of the stockholders’ 
obligations to purchase which they are unable 
to fulfill. If circumstances require this com- 
bination, the agreement, at the least, should 
obligate the stockholders to complete their pur- 
chase before the corporation makes its purchase. 
It can then be argued that the corporation is 
buying all of the deceased stockholder’s stock, 
although the argument is rather transparent. 
Also, the exact number of shares to be pur- 
chased by each should be specified.’’ 

* As to which advantages, see Bryson, ‘‘Stock- 
holder Loans; ‘Thin’ Capitalization,’’ Proceed- 
ings of the New York Uniwersity Highth Annual 
Institute on Federal Taxation 732 (1950). 

*1 White, work cited, footnote 1, at p. 361; 
Hamilton, article cited, footnote 23, at p. 53. 





ment will be legal. An agreement to vote 
so as to cause the retirement of the dece- 
dent’s stock goes far beyond a stockhold- 
ers’ agreement merely to vote for certain 
directors. It aims to control directors in 
the exercise of their discretionary powers 
even after they are in office. An agreement 
purporting to limit directors in the ex- 
ercise of their discretionary powers will not 
be enforced unless all the stockholders are 
parties.” And even if all are parties, it will 
not be enforced if it purports to limit the 
directors generally in the exercise of their 
discretionary powers.” On the other hand, 
if all the stockholders are parties, it seems 
that such an agreement will be enforced 
if it impinges only slightly on the directors’ 
freedom to exercise their discretion.“ But 
the cases sustaining slight impingement 
deal almost exclusively with two matters, 
namely, the election and the compensation 
of officers—as distinguished from prescrib- 
ing a specific corporate step, such as the 
redemption of stock.” There seems to be 


TELEVISED TESTIMONY 


no case dealing specifically with agreements 
to vote so as to cause the redemption of 
specified stock. 


This point should be watched because the 
parties want an enforceable agreement, not 
only for nontax reasons, but also because 
if the agreement is unenforceable it will 
not serve to peg the value of the decedent's 
stock for estate tax purposes.” 


Conclusion 


To attempt a conclusion, to quote John 
Gunther, would be like trying “to squeeze a 
football into an inkwell.” Instead here is 
one impression: the matter of tax risks in 
connection with using a_ stock-retirement 
agreement funded by insurance has been 
overdone. In relatively few cases involving 
such agreements is Section 102 a risk, but 
in those cases it probably would be, even 
without the agreement. As to double estate 
taxes, and the premiums being taxed as 
constructive dividends, relax completely, 


[The End] 





. there is no more reason for tele- 
vising crime investigations than there is 
in televising criminal trials. Of necessity, 
many of our criminal cases develop lurid 
and obscene testimony. Some of it is 
unfit to put in public print. Certainly it 
is unfit to go out over the air waves. 
Many witnesses would despair at the 
thought of testifying when they were 
being viewed by television. It is bad 
enough for a timid witness to face a 
small courtroom of spectators; but it 
would be far worse if that person knew 
that he or she was being spied upon by 





® Lockley v. Robie, 276 App. Div. 291 (1950) 
and cases there cited. ‘‘For discussion of 
legality and enforceability of voting contracts, 
see Note, ‘‘The Irrevocable Proxy and Voting 
Control of Small Business Corporations,’’ 98 
University of Pennsylvania Law Review 408 
(1950). 

*% Long Park, Inc, v. Trenton-New Brunswick 
Theatres Company, 297 N. Y. 174 (1948) and 
cases there cited. 

* Clark v. Dodge, 269 N. Y. 410 (1936); In re 
Feinson’s Estate, 196 Misc. 590, 92 N. Y. S. (2d) 
87 (1949), and cases there cited. 

* Note 71 A. L. R. 1289. 

* Suppose all the stockholders are not parties 
or the draftsman is convinced that in his par- 
ticular jurisdiction even a slight impingement 
would render the agreement illegal. The prob- 
lem of enforceability could be avoided, it seems, 
by having the stock-retirement agreement pro- 
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television addicts all over the Nation. 
Certainly it would not be conducive to 
clear thought or expression. I cannot 
feel that the courts will ever force wit- 
nesses to subject themselves to this 
needless procedure. To me the whole 
idea is inane and repulsive. . . . The 
dignity of the courtroom would become 
only a memory while its sacred portals 
became a testing ground for the future 
Faye Emersons and Jimmie Durantes.” 
—Statement by Representative Clare Ma- 
gee of Missouri, Congressional Record, 
March 5, 1951. 


vide that if the stock of the decedent has not 
actually been retired within a fixed period after 
his death, then all of the stockholders bound by 
the agreement must vote for directors to be 
nominated by that stockholder, or those stock- 
holders seeking the retirement of the decedent's 
shares—as distinguished from that stockholder 
or those stockholders who oppose it. (It must 
be recognized that if the stockholders them- 
selves are not the directors, some method would 
have to be worked out to overcome the possi- 
bility of a dispute as to which stockholders 
favored and which opposed the retirement.) 
Such an agreement would overcome any doubt 
as to illegality, but would not serve to peg the 
value of the decedent’s stock for estate tax 
purposes. On the other hand, there would 
seem to be no reason why a voting agreement, 
if legal, should not prove sufficient for that 
purpose. 


IL J—June, 1951 
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THE CONVENTION FORM 


By CHARLES W. TYE 


The author is tax counsel for the Royal- 
Liverpool Group, New York, and serves 
as chairman of the Joint Tax Committee 
of the National Board of Fire Under- 
writers and the Association of Casualty 
and Surety Companies. This article, 
reprinted with permission, appeared 
originally at 6 Tax Law Review 245. 


INCE 1921 the stock insurance com- 

panies, other than life or mutual, have 
been subject to tax upon their investment 
income and gains plus their underwriting 
income, the amount of which is computed 
on the basis of the underwriting and invest- 
ment exhibit of the annual statement ap- 
proved by the National Convention of In- 
surance Commissioners. This exhibit pro- 
vides for an earned and incurred method of 
accounting, traditional to the insurance busi- 
ness, and is now embodied in Section 204 of 
the Internal Revenue Code. 

Generally, for the period 1921 to 1935 there 
was little litigation of consequence involving 
the determination of underwriting income. 
However, in 1935 the Commissioner of In- 
ternal Revenue questioned the right of in- 
surance companies to reflect their incurred 
losses (one of the factors in the determina- 
tion of net underwriting income) on the so- 
called “Schedule P” formula basis, asserting 
that the “pure case” method had to be used 
for tax purposes. To appreciate the prob- 
lem it is necessary to understand the differ- 
ence between these two reserve methods. 


For insurance purposes, the phrase “losses 
incurred” means paid losses during the year 
plus outstanding unpaid losses at the end 
of the year and minus unpaid losses out- 
Standing at the beginning of the year. The 
paid losses, of course, are known, whereas 
the unpaid are just what the word implies. 
Although most companies write numerous 
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lines of insurance, the large bulk of the 
casualty loss reserves (perhaps up to eighty 
per cent in a full-line company) are set up with 
respect to two categories of business: lia- 
bility, including automobile, and workmen’s 
compensation risks. These reserves are car- 
ried in the now famous “Schedule P” for- 
mula of the annual statement. The other lines 
are popularly called “miscellaneous lines” and 
are not involved with formula reserves. 


Methods of Valuing Reserves 


There are two methods for valuing these 
reserves. The first is the “case” method, 
which represents the total of reserves on 
claims valued by trained claim adjusters on 
specific claims. 


According to the second method, the case 
estimates arrived at under the first method 
are subjected to minimum standards in the 
following two respects: 


(1) Liability cases in actual litigation are 
also valued at specified amounts, ranging 
from around $750 to $1,500, depending upon 
the policy year involved. If these valuation 
aggregates total more than the actual case 
estimates of trained adjusters, the higher 
aggregate must be used. As a practical mat- 
ter, this happens so infrequently that the 
minimum suit valuation need not be deemed 
an actual departure from the case method. 

(2) Reserves for claims on policies issued 
in each of the three years preceding the close 
of the year for which the statement is ren- 
dered must be maintained at a level sufficient 
to produce an incurred loss ratio of sixty-five 
per cent on workmen’s compensation and sixty 
per cent in the case of liability lines. These are 
percentages of earned premiums, reduced by 
loss and loss expense payments already 
made and, to the extent the aggregate ex- 
ceeds the case estimates, the difference is 
called the “Schedule P excess.” 
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The “Schedule P” method was intended 
primarily to place a floor under the case es- 
timates on recent claims, and also to insure 
that a new company would be subject to 
minimum reserve requirements, thereby pre- 
venting a distorted statement of earnings 
and surplus. The floor, by being based on 
the average ratio of losses to earned pre- 
miums for the whole industry, also had the 
intended effect of preventing a new company 
from understating its reserves and thereby 
distorting its true financial picture in its in- 
fancy. The following statement appearing 
in the minutes of the 1913 Proceedings of 
the National Convention of Insurance Com- 
missioners is important in this respect: 


“Your committee believes that a fixed loss 
ratio for both liability and compensation 
business would prove more satisfactory and 
produce the best results. By providing for 
a fixed ratio the company would know that 
such percentage of the premiums, less the 
losses paid, would have to be set aside ior 
reserve. Safe and sane underwriting meth- 
ods would of necessity be established for 
under such provisions.” 


Legislative History 


Thus, for nearly forty years the insurance 
industry has had to maintain reserves on 
both the case and the formula basis, with 
the larger of the two constituting the lia- 
bility account. However, since the formula 
reserve usually exceeds the case estimates, 
the Commissioner established the practice 
of requiring Section 204 insurance companies 
to use the “case basis” of unpaid losses in- 
curred in computing net underwriting income. 
This practice was the direct result of the 
decision of the Board of Tax Appeals in 
Pacific Employers Insurance Company,’ where- 
in the Board, disallowing the formula-re- 
serve deduction, indicated that the proper 
use of the underwriting and investment ex- 
hibit of the annual statement approved by 
the National Convention of Insurance Com- 
missioners in determining income “is that 
of a guide not a limitation on the application 
of the statute.” It was held that although 
the Code provides for the inclusion in gross 
income of investment and underwriting in- 
come “computed on the basis of the under- 
writing and investment exhibit of the annual 
statement,” the statutory provision “is lim- 
ited to the determination of gross income 
and does not follow through to the deter- 

1CCH Dec. 9143, 33 BTA 501, 503 (1935), aff'd 
37-1 ustc { 9214, 89 F. (2d) 186 (CCA-9, 1937). 


*CCH Dec. 8309, 29 BTA 479 (1933), aff'd 
35-1 uste 7 9210, 76 F. (2d) 332 (CCA-3, 1935). 


mination of net income.” The Board cited 
the American Title Company? case in holding 
that reserves, even though required by state 
law, could not be deducted. 

As a general rule, all of the insurance com- 
panies followed this decision and switched 
from the “formula” to the “case” method 
of reflecting their losses for tax purposes. 
It was not until after 1940 that an attack 
was launched upon the Commissioner's view 
that the underwriting and investment ex- 
hibit was merely a guide and not the basis 
for determining net income under Section 
204. In New Hampshire Fire Insurance Com- 
pany,® the taxpayer questioned a deficiency 
asserted by the Commissioner, not in con- 
nection with its loss reserves but involving 
the treatment of reinsurance ceded to a non- 
admitted company—transactions not recog- 
nized under the statement filed by the company. 
For the first time, the Tax Court reviewed 
the legislative history leading to the enact- 
ment of Section 204. The court stated: 

“It is obvious from the above discussion 
and explanation that Congress comprehended 
the completely universal use of the Con- 
vention Form; that it conformed the phrase- 
ology of the statute to the technical terms 
appearing in the form; that for Federal tax 
purposes it adopted bodily the Convention 
Form and its method of reporting its trans- 
actions resulting in income, and that it had 
a thorough knowledge of the provisions of 
the form properly safeguarding the interests 
of the public. The Convention Form does 
not recognize the petitioner’s transactions 
with unadmitted companies. Such transac- 
tions do not enter into its. income as set 
forth on the Convention Form and are not 
permitted to be included in any of the calcu- 
lations there appearing. 


“The entire Federal tax structure is a 
creature of Congress. That legislative body 
has laid down generally the basis on which 
tax must be computed and paid. It has 
granted complete tax exemption to certain 
classes of taxpayers. It has allowed credits 
and deductions in circumstances explicitly 
defined. It has set up specific standards 
by which certain taxpayers must be meas- 
ured in order to ascertain the statutory tax 
which they shall pay. 

“Congress has seen fit to enact a special 
statute governing the imposition of tax upon 
‘insurance companies other than life or 
mutual . .. in lieu of the tax imposed by 
sections 13 and 14’. It established the Con- 


* New Hampshire Fire Insurance Company, 
CCH Dec. 13,489, 2 TC 708, 722, 723 (1943), aff'd 
45-1 ustc 9141, 146 F. (2d) 697 (CCA-1, 1945). 


IL J— June, 1951 
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vention Form as the standard for determin- 
ing the tax on such companies. Therefore, 
the Convention Form as understood, fol- 
lowed, and applied in the insurance world 
must control the computation of income of 
the petitioners, insurance companies other 
than life or mutual. 


“The respondent argues that, since the 
various definitions contained in section 204(b) 
did not refer specifically to ‘unadmitted com- 
panies’, ‘unauthorized reinsurance’, and other 
such phrases, income from transactions with 
unadmitted companies should be included in 
the petitioners’ returns. However, as we 
have seen, this does not follow. The Con- 
vention Form itself ignores such items and 
usage, and the specific prohibition by state 
authority has compelled their omission. As 
was stated in the above quoted discussion 
of the Senate Finance Committee, the very 
terms of the Convention Form were incorpo- 
rated into the statute in their own ‘technical’ 
words. Congress has taken the Convention 
Form as its pattern for this peculiar legisla- 
tion. It should be followed precisely according 
to its terms and as employed, accepted, and 
complied with throughout the United States,” 


Subsequently, this principle was reaffirmed 
in the case of National Union Fire Insurance 
Company,‘ involving the relatively minor point 
of the treatment to be accorded over-ninety- 
day agency balances and other nonadmitted 
assets. Whether these cases controlled the 
incurred loss controversy remained prob- 
lematical, particularly since the Tax Court 
made no attempt to distinguish or overrule 
the old cases.° In fact, none of these cases 
was cited in the Tax Court’s opinions. 


Subsequent Development Approach 


That the Commissioner did not deem them 
controlling is evidenced by the promulgation 


of T. D. 5387.8 This ruling, prospective in 
its application for taxable years beginning 
after December 31, 1943, subjected insurance 
companies to the so-called subsequent-devel- 
opment rule of case estimates. Under this 
approach, implemented by a field instruction 
to agents, the actual development of case 
estimates, as a matter of hindsight, was ex- 
amined by auditing agents. If the original 
estimates were found to be in excess of an 
administrative 115 per cent of the over-all 
development, this marginal excess was re- 
Stored toincome. Although the subsequent- 
development approach has the effect of 


*CCH Dec. 15,458(M), 5 TCM 927 (1946). 

‘Cited at footnotes 1 and 2; Massachusetts 
Protective Association, Inc., CCH Dec. 5753, 18 
BTA 810 (1930). 
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leaving the true tax liability of insurance 
companies in a vacuum pending develop- 
ment, it has generally been applied with 
fairness by the auditing agents, to the end 
that taxable income has not been unduly 
distorted when compared with statement 
income. However, it is believed that little, 
if any, tax revenue has resulted from the 
subsequent-development idea, so that con- 
sideration should now be given to eliminating 
this requirement which has created additional 
and often unnecessary statistical work for 
both the industry and the Bureau. 


Petroleum Casualty Company Case 


The first indication that losses incurred 
might be deductible on the formula basis 
appeared in a rather sketchy opinion of the 
United States District Court for the Western 
District of Texas.’ In this case the company 
issued only compensation policies and had 
only two Texas oil companies as policy- 
holders. These policies were written on a 
participation basis, and each year prior to 
the year in question (1938), pursuant to a 
written agreement between the company 
and its policyholders, the excess funds over 
what was needed to pay losses plus a con- 
tingency reserve were distributed to the 
policyholders. The company was on a case 
basis, but in 1938 the Texas Insurance De- 
partment required the maintenance of a 
“Schedule P” reserve if it was larger than 
case. It was necessary to transfer from the 
account “Premiums Returnable to Policy- 
holders” sufficient moneys to comply with 
the Insurance Department requirement, since 
the “Schedule P” method produced a larger 
reserve than the case method. A “Schedule 
P” deduction was claimed, disallowed upon 
audit, and subsequently allowed by the dis- 
trict court in an opinion containing only 
conclusions of law, without citation of prece- 
dents, i. e., the increase in reserves is de- 
ductible as “unearned premiums” and is not 
“earned income” or “underwriting income” 
within the meaning of Section 204. The 
court also observed that if such amount is 
not unearned premiums, it is still deductible 
as an ordinary and necessary business ex- 
pense. The decision is unsatisfactory in the 
sense that the court was evidently attempt- 
ing to give the company a deduction which 
it might otherwise have received by reason 
of the participation agreement, while it 
ignored completely the fundamental issue. 


®1944 CB 336, amending Regulations 111, Sec- 


tion 29.204-2. 
™ Petroleum Casualty Company v. Scofield, 
48-1 ustc {| 9216 (1947). 
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‘Schedule P”’ 
Deduction Held Valid 


However, then pending before the Tax 
Court was another case in which the issue 
was squarely presented. On May 13, 1948, 
the Tax Court handed down a memorandum 
decision in the case of Columbia Casualty 
Company® The Tax Court met the issue 
squarely and held that the company was en- 
titled to a “Schedule P” deduction on its 
unpaid losses. The following language is 
quoted from the opinion: 


“The ‘losses incurred’ by an insurance 
company are the losses paid, plus the increase 
(or minus the decrease) in the losses in- 
curred and unsettled at the end of the year 
over the amount thereof for the preceding 
year, plus also the decrease in salvage and 
insurance recoverable (or minus the increase 
therein). Over a sufficient period of years 
the increases and decreases in the unpaid 
losses, whichever method of computation 
is employed, and in salvage and reinsurance 
recoverable, will average zero and the meas- 
ure of ‘losses incurred’ will be the actual 
paid losses. The fluctuations in the amount 
of unpaid losses will increase ‘losses in- 
curred’ in one year and decrease this item 
in another, but over a long period will not 
affect the total deductions for ‘losses in- 
curred’. Since ‘underwriting income’ involves 
‘losses incurred’, which in turn involves 
‘unpaid losses outstanding’, and since ‘under- 
writing income’ is to be ‘computed upon the 
basis of’ the exhibit, it follows that ‘unpaid 
losses outstanding’, for purposes of the tax 
computation, are those reported on the ex- 
hibit of the Annual Statement approved by 
the National Convention of Insurance Com- 
missioners, The petitioner, in computing its 
income on the basis of the figures in the ex- 
hibit, was following the requirements of 
section 204(b). 


“The respondent argues that our decision 
in the New Hampshire Fire Insurance Co. 
case was not correct and that section 204 
does not require the computation of under- 
writing income in blind compliance with the 
Convention Form. The respondent points 
out that the Board of Tax Appeals has said 
the statute contemplates the use of the Con- 
vention Form as a guide and not as a limi- 
tation on the application of the statute, citing 


CCH Dec. 16,398(M), 7 TCM 282, 285, 286 
(1948). 

*United States Guarantee Company, CCH 
Dec. 17,009(M), 8 TCM 510 (1949); U. 8S. wv. 
Fidelity & Deposit Company of Maryland, 50-1 
ustc 7— 9106 (DC Md., 1948), aff'd per curiam 
49-2 ustc | 9481, 177 F. (2d) 805 (CA-4, 1949), 
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Massachusetts Protective Association, Inc., 18 
B. T. A. 810, 816 [CCH Dec. 5753]; Amer- 
ican Title Co., 29 B. T. A. 479, 482 [CCH 
Dec. 8309], affirmed, 76 Fed. (2d) 332 [35-1 
usTc J 9210]; and Pacific Employers Insurance 
Co., 33 B. T. A. 501, 503 [CCH Dec. 9143], 
affirmed, 89 Fed. (2d) 186 [37-1 ustc { 9214]. 
Subsequent to these decisions and prior to 

ur decision in New Hampshire Fire Insur- 
ance Co., the Joint Committee on Internal 
Revenue Taxation released for public use 
and reference an excerpt from the hearings 
on HR 8245, 67th Congress, Ist Session (the 
Revenue Act of 1921), confidentially printed 
for use of members of the Senate. This we 
quoted in our opinion in New Hampshire 
Fire Insurance Co., . and drew the con- 
clusion that the Convention Form was adopted 
by the Congress ‘as the standard for deter- 
mining the tax’ on insurance companies 
other than life or mutual, and that ‘the Con- 
vention Form as understood, followed, and 
applied in the insurance world must control 
the computation of income’ of such com- 
panies. Over a period of years approxi- 
mately the same amount will be reported 
as income, and tax paid thereon, whether 
the higher or lower computation of unpaid 
losses is used. We consider the New Hamp- 
shire Fire Insurance Co. case controlling on 
this issue.” 

Subsequently, other decisions were handed 
down, all favorable to the taxpayer’ with the 
exception of a recent United States District 
Court decision in Honolulu.” The district 
court merely followed the Ninth Circuit’s 
opinion in the Pacific Employers case rather 
than the Columbia Casualty case, stating that 
if was up to the circuit court to reverse 
itself if it felt obliged to do so. Litigation 
is still pending, but most of it is now con- 
centrated in the Ninth Circuit. This is the 
only circuit which could create a conflict, 
thus making possible certiorari to the Su- 
preme Court. 


These decisions, although favorable to the 
insurance industry, created an impasse. The 
industry was faced with a situation in which 
the courts were taking one view and the 
Bureau was continuing to take another. The 
Bureau seemed determined to require the 
companies which wanted the benefits of 
these decisions to relitigate the issues year 
to year. In the meantime the Bureau did 


petition for rehearing on appeal from the dis- 
trict court denied, 50-1 ustc { 9135, 178 F. (2d) 
753 (CA-4, 1949); General Reinsurance Corpora- 
tion, CCH Dec. 17,526, 9 TCM 141 (1950). 

10 Pacific Insurance Company, Ltd. v. U. S., 
50-1 ustc $ 9332, 90 F. Supp. 328 (DC T. H., 
1950). 
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not seek certiorari (except as hereinafter 
noted) and the taxpayer could not. The 
bulk of the industry refrained from filing 
their tax returns on the so-called New 
Hampshire or “Schedule P” basis, know- 
ing that deficiencies would be assessed. In 
lieu of this, substantial refund claims were 
filed by the companies as protection against 
the possibility that the Supreme Court might 
affirm the lower court decisions at some 
future date. 


Joint Tax Committee 
Recommendations 


Thus, by the early part of 1949, the prob- 
lem became so acute, both to the industry 
and the Bureau, that negotiations were 
started to resolve the controversy. The 
National Board of Fire Underwriters and 
the Association of Casualty and Surety 
Companies, representing over 300 of the 
large and small stock insurance companies 
other than life in the United States, ap- 
pointed a joint tax committee to study 
the over-all problem and discuss possible 
solutions with the Bureau and the Treasury 
staff. This committee completed its study 
the early part of 1950, and made specific 
recommendations to the respective executive 
committees and to the Bureau. 


Stated briefly, it was concluded: 


(1) The bulk of the industry had not 
claimed the benefits of these cases, and since 
1937 had filed on a case rather than a 
“Schedule P” basis; 


(2) The rationale of the New Hampshire 
Fire and National Union cases, as a matter 
of principle, was of doubtful soundness as 
applied to the items of unauthorized rein- 
surance, Over-ninety-day agency balances 
and other nonadmitted assets; and 


(3) There being considerable sentiment 
in the industry in favor of adopting a sys- 
tem of pure case estimates of incurred losses 
(rather than a combination of case and 
“Schedule P”) as recommended by a Com- 
mittee of the Casualty Actuarial Society, an 
effort should forthwith be made to amend 
the convention form of annual statement to 
conform the statement treatment of the 
controversial items to the income tax treat- 
ment of them employed by most of the 
industry and contemplated by the Bureau. 

Accordingly, following executive committee 
approval of this approach and after first 


uU. 8. v, Fidelity & Deposit Company of 


Maryland, cited at footnote 9, filed March 10, 
1950, with the Supreme Court. 


Convention Form 


advising the Treasury Department of the 
joint committee’s intentions, formal pro- 
posals were submitted through the proper 
channels to the National Association of In- 
surance Commissioners. The substance of 
the proposals to amend the statement was 
to handle the questioned items in such 
manner as to treat them as surplus adjust- 
ments. This would keep them from entering 
the computation of net income under the 
underwriting and investment exhibit and 
would conform with the rationale of Section 
204. This result is accomplished by having 
the special adjustments to surplus involving 
unauthorized reinsurance, nonadmitted assets 
and the “Schedule P” excess appear under 
the “capital and surplus account.” For ex- 
ample, although unpaid losses must still be 
maintained under a “Schedule P” formula 
because of the state requirements, the excess 
is treated as a surplus rather than an income 
adjustment. Such procedure is in line with 
growing sentiment that statutory require- 
ments based upon hypothetical considera- 
tions affecting financial condition should not 
be reflected against current underwriting 
results but rather should be a penalty or 
charge against surplus. Further, the changes 
produce a more realistic picture of opera- 
tions for the year without in any way dis- 
torting the financial condition of a company 
as measured by the statutory requirements. 


Government's Position 


By reason of these changes effective for 
the calendar year 1950, difficult transition-year 
tax problems exist for those companies 
which in prior years have had the benefit 
of the cases outlined above. In cooperation 
with the Bureau, procedures are being 
worked out to lessen the impact of such 
transition, thereby avoiding much future 
litigation. It is anticipated that procedures 
mutually satisfactory to the Bureau and the 
industry will be promulgated. Evidence of 
the full cooperation and assistance of the 
government in attempting to resolve a most 
difficult controversy is the followirg state- 
ment appearing in the government’s “Appli- 
cation for an Extension of Time Within 
Which to File Petition for Writ of Cer- 
tiorari” in the one case in which certiorari 
was requested :™ 


“The Solicitor General, on behalf of the 
United States and Collector Hofferbert, 
hereby respectfully petitions for an exten- 
sion of time within which to apply for 





certiorari to the United States Court of 
Appeals for the Fourth Circuit in the above- 
entitled causes to and including sixty days 
from March 20, 1950. ; 

“The judgment of the Court of Appeals 
was entered on November 9, 1949; petition 
for rehearing was filed on December 9, 1949, 
and denied on December 20, 1949. The juris- 
diction of this Court rests on 28 U. S. C,, 
Section 1254. 

“The basic issue in these cases is whether 
the convention form as approved by the 
National Convention of Insurance Commis- 
sioners should be used as the basis and 
should control in the determination of in- 
come for federal income tax purposes, not- 
withstanding that the treatment of particular 
items on the convention form may differ 
from the predominant tax treatment of such 
items. The identical issue was involved in 
Commissioner v. New Hampshire Fire Ins. 
Co., 146 F. 2d 697 (C. A.-lst), with which 
the Court of Appeals for the Fourth Circuit 
in the instant cases expressed agreement. 
But the holding in the present cases and 
in the New Hampshire Fire Ins. Co. case 
conflict in principle with American Title Co. 
v. Commissioner, 76 F. 2d 332 (C. A.-3d), 
and Pacific Employers Ins. Co. v. Commis- 
sioner, 89 F. 2d 186 (C. A.-9th). The same 
basic question is also involved in Commis- 
sioner v. United States Guarantee Company 
now on appeal before the Court of Appeals 
for the Second Circuit. The question is 
believed to have administrative importance. 

“However, we are informed that there has 
been scheduled for the first week of April, 
1950, a meeting of the Committee on Blanks 
of the National Association of Insurance 
Commissioners to which recommendations 
will be submitted by certain groups in the 
insurance industry to amend the convention 
form of annual statement to conform to the 
predominant tax treatment of certain items 
involved in these tax controversies. If the 
convention form of annual statement is 
satisfactorily revised to meet the Treasury 
Department's objections applicable to 1950 
and future years, the government would not 
wish to ask for certiorari in these cases. 
Hence, the extension herein is sought to 
protect the government’s interests pending 
the action of the Convention of Insurance 
Commissioners, and thus to avoid burdening 
this Court with a petition for certiorari that 
might not otherwise be filed. 

“Wherefore, it is respectfully submitted 
that the time within which to apply for a 
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writ of certiorari herein be extended to and 
including sixty days from March 20, 1950.” 
[The End] 


ADDENDUM 


The end results of the procedures worked 
out by the Joint Tax Committee are found 
in a ruling promulgated by the Commis- 
sioner of Internal Revenue, March 16, 195}. 
The text of the ruling is as follows: 


Treatment of Loss Deductions, Unauthorized 
Reinsurance, and Over-90-Day Agency 
Balances of Casualty and Fire 
Insurance Companies 


Field officers in charge, other officers and 
employees of the Internal Revenue Bureau, 
and others concerned: 


The underwriting and investment exhibit 
of the annual statement approved by the 
National Convention of Insurance Commis- 
sioners for use by casualty and fire insurance 
companies for the year 1950 is now con- 
sistent with the Bureau’s position in respect 
of the treatment of the following items: 


(1) unauthorized reinsurance; 


(2) over ninety day agency balances and 
other nonadmitted assets; and 


(3) losses incurred. 


The effect of the change in the Convention 
Form is to require that, for tax purposes, 
unauthorized reinsurance be reflected in 
income in the same manner as authorized 
reinsurance, thereby rendering inapplicable 
the decision in New Hampshire Fire Insur- 
ance Company, 146 F. 2d 697; that no reduc- 
tion in income is allowed by reason of 
elimination of over-90-day agent’s balances 
and other non-admitted assets, except as 
authorized by the regulations, thereby over- 
coming the effect of the decision in National 
Union Fire Insurance Company, T. C. Memo. 
Op., Docket No. 9116, October 29, 1946, and 
that “losses incurred” shall be computed on 
the case basis, contrary to the conclusion in 
Columbia Casualty Co., T. C. Memo. Op. 
Docket No. 8592, May 13, 1948. 


Since the change in the Convention Form 
with respect to the aforesaid items creates 
a transition problem of some magnitude for 
companies which have in years prior to 1950 
computed their tax liabilities in accordance 
with the Convention Form for such prior 
years, and since it is considered desirable 
that such companies be afforded an oppor- 
tunity to effect an adjustment of their tax 
liabilities resulting from such transition, it is 
recommended that such liabilities be settled 
in conformity with the following principles: 


(Continued on page 451) 
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for the Uninsured Motorist? 


The author, Superintendent of Insurance 
of the State of New York, delivered 
this address before the Sixty-ninth An- 
nual Convention of the New York State 
Association of Insurance Agents, May 
7, 1951, at Syracuse, New York. 


YEVERAL PROPOSALS relating to au- 
\J tomobile insurance were passed by the 
New York legislature during its last session. 
One bill increased the bodily injury insur- 
ance limits required of taxicab operators, 
while another doubled the bodily injury 
coverage required under the Motor Vehicle 
Safety Responsibility Law. A third meas- 
ure, introduced by Assemblyman Alexander 
D. Del Giorno, in effect requires minors de- 
siring to register an automobile to carry 
liability insurance coverage. 

Further interest in the automobile insur- 
ance picture was displayed by the legislators 
when they extended the Joint Legislative 
Committee on Motor Vehicle Problems, un- 
der the chairmanship of Senator William 
S. Hults, Jr., for another year and broad- 
ened its authority to include compulsory 
automobile insurance. Appointed last year, 
this committee originally was to study the 
subject of unsatisfied judgment funds. 

The enactment of the Del Giorno “com- 
pulsory insurance” law has been alluded to 
as the beginning of a trend toward “com- 
pulsory automobile insurance” laws. I do 
not know whether that is true. However, 
I am satisfied that the passage of that law, 
viewed in juxtaposition with the enlarged 
scope of the Hults Committee, is an indica- 
tion of legislative concern with the problem 
of protection for members of the public 
injured by uninsured motorists. 


The Uninsured Motorist 


By ALFRED J. BOHLINGER 


This legislative activity is in turn a re- 
flection of the interest shown by the public 
about the fact that some vehicle owners 
do not carry liability insurance. Concern 
with this topic is not confined to New 
York State. Great Britain, several Euro- 
pean countries including those in Scandi- 
navia, various Australian jurisdictions and 
others have adopted legislation designed to 
require automobile insurance. Similar de- 
velopments have taken place on the North 
American continent. It is the pattern of 
this legislation which I would like to dis- 
cuss in this article. 


Proposals made to meet the situation 
caused by the uninsured motorist fall into 
four patterns. The financial responsibility 
laws are the most common and the least 
revolutionary. Unsatisfied judgment funds 
are suggested, either alone or in combina- 
tion with financial responsibility laws, as a 
solution to the problem. Others maintain 
that automobile insurance must be made 
compulsory. 

These proposals all contemplate continued 
adherence to the principle that recovery for 
injury can be effected only when negligence 
is established on the part of the driver 
against whom the recovery is effected, and 
provided further that the injured claimant 
was not negligent. Contrasted to those 
views is the theory which would substitute 
a completely different concept of a motor- 
ist’s liability. Advocates of this theory 
suggest the abrogation of the doctrine of 
negligence and a complete changeover to the 
so-called workmen’s compensation philosophy. 


Safety Responsibility Laws 


In New York State the safety responsi- 
bility philosophy has been adopted; our 
law is a refinement of the financial responsi- 
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bility pattern. In brief, it requires that all 
accidents involving property damage or per- 
sonal injuries in excess of $50 be reported 
to the Bureau of Motor Vehicles. The 
bureau evaluates the case and determines 
from the reports whether the parties to the 
accident had insurance coverage. Unin- 
sured motorists are then required to post 
as security a specified amount consisting of 
either securities, cash or a bond. Driving 
privileges are suspended until insurance or 
other proof of financial responsibility has 
been provided to protect claimants involved 
in future accidents. Currently, approxi- 
mately 120,000 individuals are required to 
have such coverage. Our law also provides 
that the motorist is released from his obli- 
gation to carry insurance upon exoneration, 
a release or agreement, or the lapse of one 
year without suit. 


Main Objection 


The major objection voiced to this type 
of law is that “one bite” is permitted the 
car owner before he is required to carry 
insurance. Critics point out that it is only 
after the accident that the offender is re- 
quired either to desist from operating his 
car or to post security and to insure against 
future accidents. Obviously, the suspen- 
sion of the driving privileges of a judgment- 
proof motorist is little solace to the victim. 


Another criticism, in the same vein, is 
that since the effectiveness of the law de- 
pends upon its moral effect upon car owners, 
the responsible tend to insure while the 
irresponsible continue without coverage. 
Critics grant that the proportion of in- 
sureds can be increased, but point out that 
there will always be a minority, impervious 
to moral suasion, who will not insure until 
compelled to do so. From this they argue 
that only a minority would be “compelled” 
by a compulsory law since the majority has 
already complied. 


Other critics of the safety responsibility 
laws state that when an individual is in- 
jured by an automobile the pressing need 
is for immediate financial help—that an in- 
surance plan should assist in paying the 
necessary medical and hospital bills. The 
right to bring a lawsuit is valueless, they 
say, even though the driver is insured, if 
it is going to take three or four years to 
obtain satisfaction. 

Proponents of the safety responsibility 
laws take an opposite view. They cite with 
pride the fact that in New York State 
approximately ninety-five per cent of the 
vehicles now registered are insured. They 
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believe that this type of legislation is a 
safety measure—that the driver is aware of 
the fact that his driving privilege may be 
suspended if he is involved in an accident 
and unable to post security, and that there- 
fore the law promotes highway safety by 
encouraging safe driving practices. 

This view has been rejected by other 
analysts of the problem who feel strongly 
that there is no direct correlation between 
highway safety and automobile insurance 
plans. These skeptics point out that if an 
incompetent driver is able to pay for past 
damage and furnish proof of future financial 
responsibility, he may continue to drive. 
They reason that the operation of the law 
may actually be detrimental to safety since 
it fails to keep this driver off the road. 


Those who believe in this legislation also 
point out that twenty-five states have en- 
acted the safety responsibility type of stat- 
ute, and that the adoption of reciprocal 
provisions makes the security requirement 
as effective against the out-of-state motor- 
ist as against the resident driver. 


Proponents also point out that the se- 
curity provisions actually work. They cite 
the fact that in New York since 1944 over 
a million dollars annually has been deposited 
as security by uninsured drivers involved 
in accidents, and that thousands of releases 
are received each year as proof of settlement 
in cases where there was no insurance. 


Unsatisfied Judgment Fund 


Criticism of the “one bite” aspect of the 
financial responsibility laws has led to the 
development of the “unsatisfied judgment” 
fund. At the present time this device is 
used only in North Dakota and in some 


Canadian provinces, Although individual 
details vary, the philosophy is that a fund 
is created from which payments are made 
to any person obtaining a judgment, other- 
wise uncollectible, for damages due to per- 
sonal injuries or death caused by a motor 
vehicle. Usually personal injury payments 
are limited to $5,000/$10,000. Property 
damage may or may not be covered. The 
fund generally is not required to pay judg- 
ments of less than a minimum amount. The 
fund’s receipts come from assessments paid 
by applicants for driver’s licenses or auto- 
mobile registrations. Another common pro- 
vision is that the license of a judgment 
debtor is suspended until the fund has been 
reimbursed. 


Proponents of this type of legislation 
feel that it plugs the loopholes in the finan- 
cial responsibility laws by taking care of 


IL J— June, 1951 





the c 
respo 
secur: 
Th 
witho 
judgn 
that 
curre! 
“safet 
their 
petua 
the d 
the p 
Op 
furthe 
say tl 
at fat 
negli 
laws. 
a rev 
that 1 
viding 
injure 
provi 
unins 
moto} 
the ir 
for h 
provi 
neigh 
step, | 
be be 
out tl 
law r 
whic 
territ 
the u 
by a 


Com 


An 
mobil 
terest 
theor 
suran 
“com 
the 1 
fault” 
of “Ti 
word 
ona 
cause 
hicle, 
abser 
party 
awar' 
gent 
parab 
comp 


The 


the claimant injured by an uninsured, ir- 
responsible driver who is unable to post 
security. 

Those who have embraced the “liability 
without fault” doctrine criticise unsatisfied 
judgment fund proposals on the same grounds 
that they oppose the theory upon which 
current automobile insurance coverage in 
“safety responsibility” states is based. In 
their opinion this type of law merely per- 
petuates the alleged vice of requiring that 
the defendant be guilty of negligence and 
the plaintiff be free of negligence. 


Opponents of unsatisfied plans also state 
further grounds for their objections. They 
say that the philosophy that those who are 
at fault should bear the costs of their own 
negligence is inherent in most state rating 
laws. They point out that such a fund is 
a reversal of this philosophy. They reason 
that motorists now insured are already pro- 
viding protection to those whom they may 
injure. The unsatisfied judgment plan would 
provide similar protection to those hurt by 
uninsured drivers, but at the expense of all 
motorists. This is unfair, they say, since 
the insured driver is forced to pay not only 
for his own coverage, but also for that 
provided the victim of his less responsible 
neighbors. If public policy requires this 
step, these critics suggest that its cost should 
be borne by all citizens. They also point 
out that the spirit of the New York rating 
law requires an insured to pay a premium 
which reflects the hazards involved in the 
territory in which the owner resides while 
the unsatisfied judgment fund is supported 
by a flat charge. 


Compensation Plan 


Another suggestion for solving the auto- 
mobile insurance problem is especially in- 
teresting since it would change the basic 
theory upon which automobile liability in- 


surance is now written. Usually called a 
“compensation plan,” this scheme eliminates 
the present rule of “no liability without 
fault” and substitutes therefor the doctrine 
of “liability regardless of fault.” In other 
words, plans of this nature impose liability 
on a motorist for personal injuries or death 
caused by the operation of his motor ve- 
hicle, without regard to the presence or 
absence of negligence on the part of either 
party. To replace the judgments now 
awarded by the courts to victims of negli- 
gent drivers, a schedule of benefits com- 
parable to those established under workmen’s 
compensation insurance is suggested. Awards 


The Uninsured Motorist 


under this scheme would be made to in- 
jured individuals by an administrative board. 


This approach was urged in a study, 
published in 1932, prepared under the auspices 
of Columbia University. The plan was con- 
sidered by a joint legislative committee of 
the New York legislature in 1937 and 1938 
and has been studied by interested groups 
from other states. To date, the only con- 
vert to enact this form of law is the Prov- 
ince of Saskatchewan, which recently adopted 
an Automobile Accident Insurance Act based 
largely upon the Columbia proposals. 


Proponents of the plan argue that the 
doctrine of negligence has outlived its use- 
fulness in certain areas of our ever-increas- 
ingly complex society. They point to the 
enactment of workmen’s compensation laws 
in the industrial world and reason that the 
automobile insurance field is substantially 
analogous. Economic loss springing from 
industrial accidents and economic loss caused 
by motor vehicle accidents both are detri- 
mental to society and both, they say, should 
be compensated regardless of fault. 


They base their case upon the theory 
that accidents are inevitable, whether in 
industry or in the operation of motor ve- 
hicles, and that the only question remaining 
is how to distribute these losses in the way 
best suited to the public welfare. 


One advantage claimed for the compensa- 
tion theory is that all victims of automobile 
accidents would be compensated, and that 
the abrogation of the legal rule of “no 
liability without fault” would eliminate liti- 
gation and expedite the payment of claims. 
The argument used here is that an adminis- 
trative tribunal could make payments 
promptly since no preliminary finding of 
negligence would be necessary. A system 
of referees, plus an established scale of set- 
tlements, would eliminate the delays inci- 
dent to jury trials. As in workmen’s 
compensation, referees could be expected to 
become more and more competent as they 
mature in experience. 


One proponent of the plan, who is quoted 
as saying that it would cost less, bases this 
conclusion upon his feeling that the motor- 
ist would “save the substantial amounts 
that are wasted under the present system 
for claim investigation, cost of selling in- 
surance and amounts paid to lawyers and 
experts.” 


Although apparently divided on other 
proposals, opponents of the compensation 
theory are unified in their disapproval of it. 
Although they disagree specifically with 
particular provisions of the plan, as I will 
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discuss later, the principal objection is to 
its philosophy. Evidently, goes the objec- 
tion, the theory behind such legislation is 
that it should be the responsibility of society 
to protect victims of accidents, since acci- 
dents result in economic loss. This should 
be done, since some accidents are inevitable, 
for all those who suffer from them, whether 
they are at fault or not. Why then confine 
this approach to the victims of automobile 
accidents, ask the critics of this plan. They 
point out that automobile accident disa- 
bilities run second to home accidents. They 
quote such publications as Accident Facts, 
a compilation prepared by the National 
Safety Council. The 1950 edition shows 
that motor vehicles caused 1,100,000 injuries, 
while 4,700,000 accidents are listed as oc- 
curring in the home. Motor vehicles were 
slightly ahead in the fatality category, caus- 
ing 31,500 deaths, as compared with 31,000 
in the home. Falls alone produced 18,500 
deaths in 1950. 

Granting that motor vehicles cause in- 
juries, opponents of the plan ask why not 
extend the principle of compensation to 
cover home accidents, and other causes of 
social loss. As one writer on the subject 
succinctly said, “It would be just as logical 
to pass legislation requiring all citizens to 
carry . . . accident insurance in case of 
injuries sustained from slipping in bath tubs.” 

Others contend that if this is truly social 
legislation, analogous to the care of the 
tubercular or the aid given by society to 
the aged, blind and totally disabled, its cost 
should be borne by all the people and not 
solely by the motorist. 


Analogy Between Industrial 
and Automobile Accidents 


The pros and cons of automobile accident 
compensation plans lead to a discussion of 
the alleged analogy between automobile ac- 
cidents and industrial accidents—an analogy 
which has been subject to severe attack. 
It is pointed out that the employer has a 
substantial degree of control over both the 
employee and the environment in which he 
works, while the motorist has no control 
over the actions of third parties. The cost 
of workmen’s compensation is cited as a 
legitimate cost of doing business which can 
be passed on to the consumer. The expense 
of carrying insurance to pay a negligent 
third party for injuries caused without fault 
on the part of the motorist cannot be 
passed on as a business cost. Where is the 
parallel between paying the workman in- 
jured at work and paying the drunken or 
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careless pedestrian who jaywalks in the 
middle of the block or wanders aimlessly 
and unconcernedly across a busy street? 
If the analogy is to be used, the critics of 
the plan insist that the costs of the pro- 
posed system should be borne by the public 
rather than by motorists alone. 


If crowded court calendars are a prin- 
cipal cause for complaint about the present 
system, why change the basis of insurance? 
Would it not be more logical to expand the 
judicial system to meet the need? Even 
the solution proposed by the sponsors of 
the compensation theory, its critics say, 
merely transfers the problem of determin- 
ing the facts from judicial tribunals to 
administrative bodies, 

As for possible decreases in the cost of 
insurance to be brought about by the elimi- 
nation of the claim investigator, those fa- 
miliar with workmen’s compensation disagree. 
They point out that even in the industrial 
environment, where it should be fairly easy 
to ascertain the cause and place of injury, 
investigators are necessary. Insurance against 
automobile injuries would require detailed 
investigation if the fund were to be pro- 
tected against fraud. Even the Columbia 
Committee felt compelled to state that it 
would be more difficult to ascertain if an 
accident was actually caused by the opera- 
tion of an automobile than to determine 
that it arose out of and in the course of 
employment. 

Certainly it would require the constant 
attention of a bureaucracy, teeming with 
investigators, to determine if some claim- 
ants were still entitled to payment. The 
opponents of the compensation plan also 
refer to the difficulties of trying to deter- 
mine if a housewife is able to perform her 
normal household duties, or whether a dere- 
lict of the streets should be taken off the 
profitable compensation payroll and returned, 
because of his recovery from his injuries, to 
his normal occupation—loafing. Unlike 
workmen’s compensation, where the injured 
wage earner has an economic incentive to 
return to work, this plan, according to its 
critics, would encourage fraud and malinger- 
ing on the part of claimants. 

Another difficulty suggested is the prob- 
lem of arranging an equitable schedule of 
benefits. Unlike workmen’s compensation, 
which covers only wage earners, this type 
of law would cover the unemployed, the 
retired, the unemployable, children, house- 
wives and others. Even one of the ardent 
proponents of the plan in a classic under- 
statement said, “The weekly amount to be 
paid to non-earners is a serious problem.” 
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Critics of this plan say that the cost of 
maintaining this scheme would be considera- 
bly higher than the present rate level in 
states such as New York. This belief seems 
to be supported by the estimate made by 
the Columbia University study that the 
cost of this plan would have been 161 per 
cent of the rate level in existence at the 
time of the study. Certainly no realistic 
estimate of cost can be made until the level 
of benefits has been established. However, 
it is not my purpose to discuss benefit 
levels, but rather my objective has been to 
point up the philosophical disagreements 
which are involved in this entire debate. 


Compulsory Insurance 


Let me turn now to a presentation of 
some of the arguments which have been 
made for and against “compulsory automo- 
bile insurance.” This term seems to have 
become synonymous with the plan passed 
by the Massachusetts Legislature in 1927, 
and the faults of that plan have been used 
to damn all compulsory proposals. 


In Massachusetts, proof of liability in- 
surance with $5,000/$10,000 limits is re- 
quired before a vehicle can be registered. 
Insurance against property damage is not 
necessary. The compulsory policy used in 
Massachusetts is considerably at variance 
with what we know as the standard policy 
since it does not provide out-of-state, guest 
occupancy or off-the-highway coverage. 
Rates under the plan are established by the 
Commissioner of Insurance after investiga- 
tion and hearing. The liability of the 
carrier issuing the statutory policy is abso- 
lute—that is by statute the insurer cannot 
avail itself of the defense that the insured 
failed to report an accident or cooperate in 
the defense of a suit. 


Objections to the law have become fairly 
well crystallized over the years. The As- 
sociation of Casualty and Surety Companies 
recently summarized them in a brochure 
entitled Compulsory Automobile Insurance 
—An Old Fashioned Idea Exploded. Under 
the heading “Incomplete Coverage” the fol- 
lowing criticisms are set forth: 

“1. It does not apply to out-of-state 
drivers. Since a compulsory law can re- 
quire insurance only of the state’s residents 
as a condition for registration, it is com- 
pletely ineffective as to non-residents op- 
erating within the state. This leaves a large 
gap in protection, for much of the traffic 
on the highways consists of out-of-state 


cars, many of which are involved in acci- 
dents. 
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“2. It does not apply beyond the bound- 
aries of the state. 


“3. It does not apply to accidents oc- 
curring on private property, such as garages, 
service stations, private parking places and 
private driveways. 


“4. It does not apply to guest occupants. 


“5. It does not apply to wilful violators 
of the law; for example, ‘insurance dodgers’ 
who manage to operate without the re- 
quired insurance. 


“6. It does not apply to property dam- 
age accidents, but only to personal injury.” 


Before going into the other objections 
made by the association, let me review the 
rebuttal made by the proponents of com- 
pulsory plans. They say that the fact that 
the Massachusetts law does not cover out- 
of-state drivers results from the limitation 
of the sovereignty of the state and is not a 
limitation of the theory of compulsory in- 
surance. Just as financial responsibility laws 
can, by reciprocal provision, be made to 
cover nonresident motorists, so could a 
compulsory plan. 


Compulsory coverage need not necessarily 
be limited to the confines of the state or 
to the “public way,” or exclude guest occu- 
pants and property damage. Here in New 
York State, for example, they argue, we 
have what is in effect compulsory insurance 
required for some people under the provi- 
sions of the safety responsibility law. The 
insurance policy which the state requires 
individuals to provide is the standard policy 
insuring against all these contingencies. Un- 
der a compulsory system, what would pre- 
vent the state from requiring such standard 
policy coverage as a condition precedent to 
the registration of a vehicle? 


“Insurance dodgers,” say the proponents 
of the compulsory system, do not present a 
substantial problem. All laws require en- 
forcement, they argue, and this one would 
be no exception. Certainly cooperation be- 
tween state and local police and the Bureau 
of Motor Vehicles should keep evasion down 
to a minimum. 


Objections to Results 


Other objections made by the association 
are directed at the results of the law, however, 
and merit serious attention. The first of 
these is that “1. Politics in ratemaking and 
the formation of unsound companies have 
resulted in insolvencies, leaving many thou- 
sands of policyholders without full protec- 
tion and thousands of injured persons. 
without full remedy.” 
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In rebuttal, it is said that political rate- 
making is not a necessary result of compul- 
sory insurance. In substantiation, they point 
to the fact that workmen’s compensation 
insurance is compulsory and that premiums 
in the neighborhood of two hundred million 
dollars annually are regulated in New York 
State without becoming a “political foot- 
ball.” 


Proponents of the plan grant that some 
companies organized in Massachusetts to 
write the compulsory business became in- 
solvent. They point out, however, that 
when these companies were organized, only 
twenty to thirty per cent of the cars were 
insured, and that overnight the balance had 
to be covered. The situation in New York, 
they say, is far different—here, approxi- 
mately ninety-five per cent of the motorists 
are already insured and no new companies 
need to be formed to provide capacity to 
absorb the new business. They also point 
out that it was the weakness of the Massa- 
chusetts law, as it then existed, which per- 


mitted the formation of these companies, 


rather than the compulsory auto insurance 
law which caused their failure. 


The association’s next objection is that 
“2. It has prevented application of sound 
underwriting requirements to undesirable 
risks.” 


This criticism stems from the feeling that 
the Massachusetts plan violates what has 
been termed “the fundamental prerogative 
of insurers of accepting or refusing risks 
in accordance with their underwriting rules 
and principles.” 


Those who favor a compulsory plan say 
it can be drawn to preserve such a right, 
pointing out that two problems are in- 
volved—the question of insurance and the 
question of licensing drivers. In regard to 
the latter, they say that the burden of 
keeping unsafe drivers off the road should 
be placed upon licensing officials and not on 
insurers. Borderline cases, unacceptable to 
the companies but licensed by state author- 
ities, can be handled through an assigned- 
risk scheme. Such a plan, now in operation 
in New York State, currently provides in- 
surance coverage for some 27,000 insureds 
without unduly reducing the underwriting 
freedom of insurers. 


Another objection raised by the associa- 
tion is that “3. It has added to the cost 
of insurance by requiring that policies ex- 
pire with the calendar year, thus causing a 
peak period of work and adding extra ad- 
ministrative expenses.” 
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Individuals on the other side argue that 
this is a procedural objection—that it is not 
addressed to the merits of the matter and 
that it can be overcome. They believe that 
insurers have surmounted more substantial 
administrative difficulties in the past and 
that an objection of this nature should not 
be used to block the provision of more 
adequate protection to the public. 


A final point made by the pamphlet pub- 
lished by the companies is that “4, It has 
led to a great increase in the number of 
exaggerated and fraudulent claims and to 
an increase in claim consciousness, causing 
much of the clutter in the courts and 
causing an increase in insurance rates.” 


Advocates of compulsory coverage in re- 
buital state that one of the primary reasons 
for passing a compulsory automobile insur- 
ance law is to secure the payment of all 
just claims. This being true, an increase in 
claims should be anticipated. Furthermore, 
they emphasize that only twenty to thirty 
per cent of the drivers were insured in 
Massachusetts when the law was passed 
and a large increase in claims was a normal 
result of the sudden transition to complete 
coverage. The same thing would not nec- 
essarily follow in a state like New York, 
they point out, where all but some five per 
cent of the vehicles are already insured. 
The same points are made about the as- 
sumed increase in fraudulent claims. 


It is also pointed out that other problems, 
such as what to do about the victims of 
hit-and-run drivers and stolen cars, exist 
today and do not come about as the result 
of the passage of a compulsory insurance law. 


Stepping Stone to State Regulation? 


Before concluding this portion of the 
article I would like to refer to another 
apparently major, but seldom stated, objec- 
tion to compulsory automobile insurance. 
This is the fear that it would result in the 
eventual creation of a state fund. I am 
sure you will agree that some system must 
be provided under a compulsory plan to 
insure risks which private carriers will not 
cover voluntarily. In my opinion, there 
will be no major demand for a state fund— 
regardless of whether automobile coverage 
is compulsory or not, as long as the public 
believes that insurers, agents and brokers 
are serving them adequately and fairly. 

I have outlined many of the arguments 
which have been made for and against the 
various proposals. I hope that I have made 
it easier for them to be discussed upon a 
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common basis. I feel that this question 
often has been argued with more heat than 
light. 

The problem has had the study of the 
New York State Legislature as well as the 
Insurance Department. Former Superin- 
tendent Louis H. Pink discussed it over 
ten years ago when he’ recommended that 
the legislature give consideration to the 
compulsory plan he set forth. 


Responsibility of Insurance Business 


I am convinced that the public is in- 
terested in seeing that every legitimate claim- 
ant is paid for injuries caused by motor 
vehicles. It is the duty of the insurance 
business to explore the pros and cons of 
how this result might be accomplished. 
With the attention of the public concen- 
trated upon the problem, as is evidenced by 
the recent legislative action to which I 
referred in the beginning, we cannot afford 
to “stand pat” and merely say that the 
present system in New York State does the 
job. If we believe it does, we should be 
able to demonstrate with facts and statistics 
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A DECADE OF LIFE INSURANCE PURCHASES 


LIFE INSURANCE PURCHASES IN THE UNITED STATES, PERSONAL 
INCOME AND INDUSTRIAL PRODUCTION, 1940-1950 





1948 


Sources: Life Insurance Agency Management 
Association, Monthly Sales Survey; U. S. De- 
partment of Commerce and Federal Reserve 
Board. The life insurance purchases figures 
represent total purchases of ordinary, group 
(new groups only) and industrial insurance in 
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the basis of our belief. If we think that 
some other system would do better, we 
should be similarly prepared. 

Strangely enough, basic data upon which 
the true extent of the problem can be de- 
termined is not available. I say strangely 
enough, because after the years of debate 
you would think we would know such 
things as the number of individuals or legiti- 
mate claimants who remain unrecompensed 
each year because of the failure of a negli- 
gent motorist to have insurance. If we 
knew the answer to this question, we would 
be in a better position to argue intelligently 
about what, if anything, should be done. 

Agents and companies should study this 
question as well as other problems inherent 
in the conflicting arguments I have set 
forth above. If you come up with some 
factual answers, you will have made a real 
contribution. 

The problem of the uninsured motorist 
will confront all of us until we have solved 
it to the satisfaction of the public. I am 
sure it will never just “fade away.” 


[The End] 


Billions index 
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=100 
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the United States, exclusive of revivals, in- 
creases, dividend additions and reinsurance ac- 
quired. The personal income figures are 
Seasonally adjusted annual rates before taxes. 
The industrial production index is adjusted for 
seasonal variation on a 1935-1939 base. 
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ARE THE COURTS DESTROYING THE 


Double Indemnity and AccidentalfDea 


By JOHN HANCOCK and ORVILLE F. GRAHAME 


Mr. Hancock is assistant superintendent of claims and Mr. Grahame 
is vice president and general counsel, The Massachusetts Protective 
Association, Inc., and The Paul Revere Life Insurance Company 


HILE CLAUSES and contracts vary 

from company to company, the double 
indemnity generally provides for the pay- 
ment of additional proceeds for death re- 
sulting from bodily injury caused solely and 
independently of all other causes by ex- 
ternal, violent and accidental means, and if 
not due directly or indirectly to disease or 
bodily or mental infirmity... Some policies 
in the accident and health field have a 
similar provision, while others pay for death 
due to accidental bodily injury, thus liberal- 
izing the provision. 

An examination of the many cases indi- 
cates that claims are not always paid for 
such alleged accidents and that. the insurers 
have been sued very frequently, and have 
not always been successful. At times, be- 
cause of adverse decisions, we have felt 
that the courts were doing a job on us. 
Mr. John G. Kelly of the Mutual Life Insur- 
ance Company, in his paper before the Insur- 
ance Section of the American Bar Association” 
in 1947, was very pessimistic. He was fearful 
that the unrealistic and unreasonable application 
of the terms of the contract (resulting in the 
payment of losses beyond those provided 
for) would result in such erosion of the 
contract that the coverage might have to be 
withdrawn. For example, unfavorable court 
decisions hastened the downfall, for a time 
at least, of the total and permanent disability 
income supplement to life contracts. 

There is no doubt that an examination 
of the recent decisions in the field of double 
indemnity and principal sum benefits for 

1 The Handy Guide (1950). 


? Kelly, ‘Recent Developments in Double 
Indemnity Law,"’ Section of Insurance Law Pro- 
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death under accident policies does indicate 
that the courts have been doing some con- 
siderable mischief in extending the contract. 
But in our critical study we must have some 
sympathy for the courts. We know it is 
not easy to determine what is an accident. 
It certainly is not easy to determine what 
is accidental means. And it is most difficult 
to sift out the cause of death where several 
causes contribute to death, such as a disease 
or bodily infirmity. 


An insured is usually very careless about 
his final accident and after his death a poor 
record of what happened is left for the 
courts, claimants, companies and clairvoy- 
ants to speculate upon. We must remem- 
ber, too, that a court has to decide the case, 
and this is true no matter how sketchy the 
evidence is. The court does not usually 
ask the parties to come back later with a 
better case. 


Accidental Means 
v. Accidental Result 


In the early days we litigated accidental 
means v. accidental result. This distinction 
is still recognized in quite a few jurisdic- 
tions, particularly in the cases where the 
insured is doing an intentional act, but it 
should be noted that the slightest slip or 
mishap is apt to result in liability. Our 
troubles today are more in the fields of 
idiosyncrasies and ignorance, presumptions 
and proximate causes. 


ceedings, 1947 (American Bar Association), 
p. 59. 
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This paper was presented 
on April 13, 1951, before 
the Boston Life and Ac- 
cident Claim Association 


It is significant that the courts adhering 
to the means test and the courts which 
insist on the results test both cite the same 
basic court decision as authority, namely 
United States Mutual Accident Association v. 
Barry, decided by the United States Supreme 
Court in 1889.8 The Court said: 


“ .. if a result is such as follows from 
ordinary means, voluntarily employed, in a 
not unusual or unexpected way, it cannot 
be called a result effected by accidental 
means.” 


But the Court also said: 

“.. if, in the act which precedes the 
injury, something unforeseen, unexpected, 
unusual occurs which produces the injury, 
then the injury has resulted through acci- 
dental means.” 


Some courts find an unexpected result as 
satisfying this second pronouncement. If 
the courts can’t agree on what the Supreme 
Court held, you can’t exactly blame us for 
becoming confused. Some of the courts 
bridge the gap from accidental means to 
accidental result by simply saying that an 
effect which is not the natural or probable 
consequence of the means is produced by 
accidental means.* Actually in such cases 
there is usually some other factor. 


In the Barry case, three doctors leaving a 
consultation jumped off a platform four feet 
high; two landed safely, but one alighted 
so hard as to cause an injury to the 
duodenum resulting in death. The jury 


*131 U. S. 100 (1889). 

‘Western Commercial Travelers Association 
v. Smith, 85 F. 401 (CCA-8, 1898); Bullitt, 
a Means,’ 1927 A. L. I. Counsel 
3, 14. 
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found for the plaintiff. It is not believed 
that much of anything unexpected hap- 
pened outside the death, except that the 
insured landed hard, perhaps on his heels 
where he intended to land on his toes. 


Such a slip or mishap will frequently 
determine the difference between liability 
and nonliability, but students of the subject 
have accepted this result as inherent in the 
accident contract. 


Houdini was about to permit X to strike 
him in the abdomen with all X’s force 
(he did this frequently). X did strike and 
the appendix was ruptured, followed by 
peritonitis and death. The company, the 
New York Life Insurance Company, paid 
because Houdini had not yet braced him- 
self for the blow. There was a mishap.” 


Some of the erosion of the accident con- 
tract at the hands of the courts is taking 
place in allowing ignorance of a material 
fact to supply the unexpected, fortuitous 
factor. 


In a recent Iowa case,° a company was 
held liable where the result was unexpected 
due only to the apparent. ignorance of the 
insured. This was a disability case, but it 
illustrates the principle. 


In that case, the policy covered bodily 
injury which was the sole cause of the loss 
and which was effected solely through acci- 
dental means. 


There the insured decided to commit 
suicide because of marital troubles and 
turned on all the gas burners of her stove 
at 5 p. m. She also closed the windows 
and doors of her five-room bungalow. She 
wrote a suicide note and went to sleep. 
Much to her surprise, she woke at midnight. 
Smelling the gas, she went out and turned 
it off. Later she testified: 


“T thought well, I had better see if the 
pilot light would light, and if it would I 
would light it, and I went to the cupboard 
and got a match and lighted the pilot light, 
which lighted and when I held the match 
up to my mouth to blow it out the gas 
apparently in the air ignited and burned 
my face and caught my hair.” 


She was asked if she didn’t realize by 
lighting the pilot light there is apt to be a 
fire and explosion. She said, “No, I cer- 
tainly did not, or I wouldn’t ever have done 

5 Bullitt, article cited, footnote 4, p. 16. 

® Comfort v. Continental Casualty Company, 


13 CCH Life Cases 467, 239 Iowa 1206, 34 N. W. 
(2d) 588 (1948). 
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it.” She testified further that she did not 
plan to commit suicide by fire or explosion. 


The cross-examination continues: 

“Q. Anyway, at the time you struck the 
match, if you did strike it, you knew the 
house was full of gas, did you not? 

“A. No, I didn’t know that the house was 
full of gas. You could smell gas. I smelled 
it, as I stated previously. 

“QO. Did you say you could or couldn't 
smell gas? 

“A. I said you could smell gas. When 
I awakened, I could smell the gas. I was 
very much surprised that I awakened be- 
cause I thought I would go to sleep and 
never waken. 

“Q. Knowing then that the house was 
full of gas, you nevertheless lit the match, 
is that your story? 

“A. I didn’t know the house was full of 
gas. In fact, I don’t think the house was. 
If it had been the whole house would have 
blown up, wouldn’t it?” 

The case illustrates the hazards of cross- 
examination. It indicates further that 
though the insured may have had a very 
high I. Q. she sounded much like the dumb 
blonde in Born Yesterday. 

The court let the case go to the jury, and 
it is evident that coverage under a policy is 
more extensive for people without foresight 
than it is for people who would obviously 
anticipate the consequences of lighting a 
match under these circumstances. 

The instruction to the jury regarding 
“accident” was as. follows: 

“You are instructed that an ‘accident’ is 
an event, which under the circumstances, is 
unusual and unexpected by a person to 
whom it happens; the happening of an event 
without the concurrence of the will of the 
person by whose agency it is caused. By 
‘accidental means’ is meant those means, 
the effect of which does not ordinarily fol- 
low and cannot be reasonably anticipated 
from the use of these means; an effect which 
the actor did not intend to produce and 
which he cannot be charged with the design 
of producing.” 

Following that instruction to its logical 
conclusion, a jury need only assume that 
the person to whom the occasion happened 
was not able reasonably to anticipate the 
consequence, and such consequence was 
unusual and unexpected to such person. 


t Bullitt, article cited, footnote 4, p. 24. 
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Hence, the higher the intelligence the less 
the protection. 

The confused state of mind of the insured 
probably played a part in the case. 


Element of Ignorance 
as Legitimate Consideration 


We must concede, however, that the 
element of ignorance of material fact in a 
situation surrounding the application of 
force is probably a legitimate part of the 
law of accident insurance. The great legal 
insurance lawyer, William Marshall Bullitt, 
included that factor as a proper element of 
coverage and gave the following example: ' 


“I jump off a 4-foot platform and land 
on my toes just as I intended, but unknown 
to me a banana peeling was on the pave- 
ment, which, when I landed, made my feet 
slip from under me, causing a severe fall 
and I ruptured myself. If the fact that 
there was an unknown piece of banana peel- 
ing on the pavement can be said to be 
unusual (and if known would have pre- 
vented me from jumping while it was 
there) then the resulting rupture might be 
said to have been effected by ‘accidental 
means’—the means being that the banana 
peeling on the pavement was a material fact 
in the situation, which through Ignorance, 
I did not take into consideration when I 
jumped.” 

He added to that example this observa- 
tion: “I believe that the layman would say 
that it was an accident, and I believe that 
an injury from such a cause comes within 
the purpose of this kind of insurance.” 

In reference to the Iowa case again, it 
should be noted that the gas, which was 
comparable to the banana peeling, was in 
the room as a product of the insured’s 
activities. Mr. Bullitt added: 


“A further refinement is probably neces- 
sary, though only a few courts seem to have 
appreciated the necessity; it is that the 
person could not with the exercise of 
ordinary care have had knowledge of the 
material facts.” 

It is on the basis of the ignorance or 
idiosyncrasy factor that liability is deter- 
mined in many cases. The opening of a 
pimple with a pin with resulting blood 
poisoning is an example,’ if the fact that the 
pin was germ laden can be said to be 
unusual or unforeseen. Many of these cases 
beg the question as to whether the insured 


8 Cameron v. Massachusetts Protectwe Associ- 


ation, 220 Mo. App. 780, 275 S. W. 988 (Kansas 
City Ct. of App., 1925). 
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is charged with notice that a pin is dan- 
gerous for opening a pimple. 

If an insured opens a door and falls 
down an elevator shaft, that is death by 
accidental means although the door was 
opened and the step was taken intention- 
ally. This is death through accidental 
means only because of ignorance of the 
open shaft. 

A similar type of ignorance would be 
eating poisonous mushrooms ® and drinking 
wood alcohol in a gin cocktail, believing it 
contained grain alcohol.” 

Abnormal susceptibility to novocaine ” or 
to bismuth and neosalvarsan™ or to anti- 
tetanus serum,™ are similiar types of cases. 

Encephalitis after a smallpox vaccination 
was recently held by the New Jersey court 
to be accidental.* The court said that from 
a purely scientific point of view there proba- 
bly was no such thing as an accident. The 
court considered for practical justice the 
hypersusceptibility or allergy to the vaccine 
as the unforeseen, unexpected, unusual 
event. Some court may venture to say that 
hypersusceptibility to tuberculosis or can- 
cer or other subnormality makes those and 
similar diseases accidental. 


The new antibiotics such as sulfa, peni- 
cillin, aureomycin, streptomycin, crysticillin, 
chloromycetin, terramycin, gramicidin and 
bacitracin, and the new modern drugs such 
as the hormones Cortisone and ACTH, give 
unexpected results in certain cases and in- 
surers should be prepared to pay some 
claims thereon. 


We had a problem in a California case 
where one of the new antibiotics was used 
and apparently produced a fatal form of 
anemia. Paying on such cases is not too 
discouraging because the new drugs are 
saving insurers money, even in the field of 
accidental deaths on some of the so-called 
infection accidents. 


The ignorance factor has not always been 
grasped by the courts, but it has not been 
without express recognition. In the case 
of Mutual Life Insurance Company v. Dodge,* 
the court said: 


* United States Casualty Company v. Griffis, 
186 Ind. 126, 114 N. E. 83 (1916). 
Zurich General Accident & Liability Insur- 


ance Company v. Flickinger, 33 F. 
(CCA-4, 1929). 

"Taylor v. New York Life Insurance Com- 
pany, 176 Minn. 171, 222 N. W. 912 (1929); 
Adlerblum v. Metropolitan Life Insurance Com- 
pany, 3 CCH Life Cases 919, 259 App. Div. 839, 
19 N. Y. S. (2d) 600 (1940), aff'd 284 N. Y. 695, 
30 N. E. (2d) 728 (1940). 

" Berkowitz v. New York Life Insurance Com- 
pany, 1 CCH Life Cases 523, 256 App. Div. 324, 
10 N. Y. S. (2d) 106 (1939). 
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“It is true that the doctor intended to apply 
the drug and insured intended that he should 
apply it; but neither intended to apply it to a 
body possessed of the idiosyncrasy. Death 
resulted because of their applying the drug in 
ignorance of this peculiarity in the object acted 
upon, and was a result not calculated nor in- 
tended, and one which could not reasonably 
have been foreseen.” 


The court held further that the idio- 
syncrasy was not a bodily infirmity. It was 
a peculiarity. It will be noted that the 
court said the result was “one which could 
not reasonably have been foreseen.” 


Shock—Accidental or Not? 


The courts have not always been entirely 
generous in this field. In a recent case in 
Utah, Kellogg v. California Western States 
Life Insurance Company,* the Supreme Court 
of Utah held that susceptibility to surgical 
shock where it was known to exist was not 
accidental. It said that “post-operative 
shock to a dangerous degree was very 
likely to him.” 


The court expounded: 


“The layman knows, without expert testi- 
mony, that shock of some degree is at- 
tendant upon any substantial operation, and 
this is confirmed by the medical ‘testimony 
in the present case. The question thus re- 
solves itself to one of whether or not the 
accidental character of the death should be 
measured by the susceptibility of the injured 
person to the dangerous degree of shock— 
the shock from which death may result or 
has resulted. In other words, if Mr. Jones 
is an individual whose sympathetic nervous 
system is sensitive to pain and physical re- 
actions, is. post-operative shock as to him 
non-accidental because it is to be antici- 
pated? On the other hand, as to Mr. 
Smith, is it accidental because his sympa- 
thetic nervous system is phlegmatic and not 
easily upset? It is hard to escape such 
conclusions knowing as we do that the 
anticipatory nature of the result may not 
be the same in all cases. We are not, of 


13 Gyulai v. Prudential Inswrance Company, 
1 CCH Life Cases 646, 4 Atl. (2d) 824 (Pa. 
Super. Ct., 1939); Gyulai v. Metropolitan Life 
Insurance Company, 1 CCH Life Cases 650, 4 
Atl. (2d) 828 (Pa. Super. Ct., 1939). 

4 Korfin v. Continental Casualty Company, 
14 CCH Life Cases 507, 74 Atl. (2d) 312 (N. J., 
1950). 

1311 F. (2d) 486 (CCA, 1926). 

%13 CCH Life Cases 645, 201 P. 
(Utah, 1949). 


(2d) 949 





course, justified in laying down an inflexi- 
ble principle that death from post-operative 
shock can never be accidental death.” 


Referring again to a factual situation 
such as in the Iowa explosion case where 
thoughtless. action occurs, we are able to 
refer to a case where results might well be 
anticipated and therefore do not come under 
an accidental classification. 


In this case, Mitchell v. New York Life 
Insurance Company," decided by the Ohio 
Supreme Court, the insured intended to 
take an enema. He did, but he ruptured the 
sigmoid and died. He had hooked the 
apparatus to the city water system by at- 
taching it to a faucet in the bathtub. The 
court felt he could reasonably have foreseen 
the city water pressure and that, therefore, 
the means were not accidental, there being 
no unexpected, unforeseen or unusual hap- 
pening. intervening. 


It will be seen from the foregoing that 
the ignorance and idiosyncrasy factor is 
very much present in these cases and that if 
allowed to be carried to an extreme either 
accidental means or accidental results can 
be found in a wide variety of situations. 


Proximate Cause 


The contracts have usually required 
death by accidental means independent of 
other causes. They also frequently provide 
further that there is no liability if death is 
due, directly or indirectly, to disease or 
bodily or mental infirmity. 


The determination of liability where acci- 
dent and disease both contribute to the 
cause of death has been one of the most 
difficult and litigated problems of the past 
decade and a half. It is in this field that 
some results have been almost shocking. 


It is logical to say that from the strict 
terms of the policy there should be no lia- 
bility if disease or infirmity contributed in 
any way to the death, and liability results 
only if accident alone was the cause of the 
result. It is also fair to say that in the 
strict sense no person is an average person 
or completely normal and absolutely free 
from all infirmities and latent disorders 

Mr. Justice Cardozo said that “A policy 
of insurance is not accepted with the 
thought that its coverage is to be restricted 
to an Apollo or a Hercules.” * 


3 CCH Life Cases 1068, 136 Ohio 551, 27 
N. E. (2d) 243 (1940). 

8 Silverstein v. Metropolitan Life Insurance 
Company, 254 N. Y. 81, 171 N. E. 914 (1930). 
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To put it in terms of modern mythology, 
no one is expected to be a Jack Dempsey 
or Joe Louis. But even these stalwarts get 
old, and old age v. accidental causes has in 
itself been a troublesome claim problem, 


The court holdings on pre-existing dis- 
ease were divided into three classes by the 
United States Court of Appeals for the 
Third Circuit in Aetna Life Insurance Com- 
pany v. Young.” In that case a man sixty 
years of age was driving home at night and 
struck another car. He proceeded home, 
and the following day he went to see the 
owner of the other car and discussed the 
accident with him. That day he arrived 
home in great pain, and before a doctor 
could arrive he was dead. 


An autopsy showed that a_ condition 
known as atheroma had resulted in a deposit 
of calcium on the wall of the anterior 
coronary artery and that its anterior di- 
ameter (lumen) had been correspondingly 
narrowed (1 mm.). Plaintiff's doctors 
claimed the blow and excitement finished 
off the insured. 


The court said: 


“The slight weight of authority holds 
that as a matter of law where the accident 
aggravates the disease, or the disease ag- 
gravates the consequences of the accident, 
there can be no recovery. Under this view 
there could be a recovery, where the dis- 
ease contributes to the injury or death, only 
if the accidental means is so violent or far 
reaching that it would have brought about 
the same result as a natural consequence, 
without the aid of the disease, but possibly 
at a later time. A directly contrary view 
is expressed by those cases permitting re- 
covery as a matter of law on a showing that 
the disease alone would not have caused the 
result at the time it did occur, although the 
result of death is hastened thereby. Some 
courts refuse to follow either of these ex- 
tremes but take a middle position. They 
borrow from the law of negligence and leave 
it to the jury to decide whether the disease 
or the accident is the proximate cause of 
injury or death. In so doing they sprinkle 
their opinions freely with such participles 
and adjectives as producing, predominating, 
efficient, passive and remote.” 


The lower court had allowed plaintiff to 
recover, 


The upper court ordered a new trial for 
several reasons: to select a legal theory, 





1 CCH Life Cases 693, 103 F. (2d) 839 
(CCA-3, 1939); 4 CCH Life Cases 258, 113 F. 
(2d) 601 (1940). 
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to emphasize the function of the policy word 
“disease” as applied to senescence, and to 
infer less causal connection between a col- 
lision and a vague bruise on insured’s chest. 
Despite the brave words used by the court 
on the law it added: 

“Whether the condition of the arteries 
relative to age is so abnormal as to be 
diseased, may well be for the jury.” 


The court added: 


“Tt is interesting to recall that the earliest 
recorded instance of an autopsy is one per- 
formed by Leonardo da Vinci in order to 
ascertain the cause of ‘so gentle a death’ of 
a venerable man in whose veins he found 
calcifications as big as chestnuts.” 

On this problem of sclerotic difficulties 
the United States Court of Appeals for the 
Eighth Circuit, in Preferred Accident In- 
surance Company v. Combs,” said: 

“Although the ‘processes of life and of 
death are still, in their essential nature, 
unfathomed mysteries’... we do know 
that because man lives, he must grow old. 
His hair greys; lines in his face appear; his 
senses become less acute; his ability to 
endure and to achieve decreases. But be- 
cause One cannot participate in sport with 
the vigor of two decades earlier, because he 
cannot ascend and descend stairs with the 
energy of former days, because he is more 
susceptible to winter ills and less resistant 
to the ailments of the body, does not mean 
that one is ‘diseased’ within the meaning of 
an accident policy. Such policies are issued 
to people of different ages just as they are 
to people of different physical abilities. To 
have them mean anything, therefore, the pro- 
tection they afford the insured must not be de- 
feated by those expected and normal physical 
changes that inevitably come to all men.” 


The proximate cause theory undoubtedly 
comes from the law of negligence. It is 
potent stuff. A man had an operation for 
hernia. He coughed and snored following 
administration of opiates and sedatives in- 
cident to the operation. He died of a 
pulmonary embolism. His insurer’s doctors 
thought it was caused by a clot developing 
out of the operation; his doctors believed 
it was formed as a consequence of an ab- 
dominal operation four years earlier. There 
was no autopsy.” 


“The proximate cause, as found by the 


court, was the violent and unanticipated 
exertion productive of an embolus not there- 


tofore present in the blood stream. The 
situation would seem, therefore to fall log- 
ically within the general rule above outlined, 
namely, that despite policy provisions of 
the present type indemnity for death from 
accident covers death resulting from bodily 
infirmity or disease directly attributable to 
and proximately caused by the accident. 
We are not suggesting that this view of 
the matter would be likely to meet with 
universal acceptance; but from such study 
of the cases as we have been able to make 
we think a good many of the courts would 
regard the untoward mishap in this instance 
as the inducing and sole proximate cause 
of the loss.” 

The court distinguished an embolism from 
the thrombosis: 

“So far as the record shows the insured, 
except for this mishap, might have lived 
out his days and died of old age without | 
ever being aware that he had a thrombus.” 

One judge dissented and suggested the 
majority were subscribing to the view that 
no matter what restrictive or excluding lan- 
guage was written into a contract of insur- 
ance they could by a process of strict 
construction “read it out of the policy.” 

What is a disease or infirmity? Mr. 
Justice Cardozo did not think a_ benign 
ulcer was a disease.” He described disease 
or infirmity as a “morbid or abnormal condi- 
tion of such quality or degree that in its 
natural and probable development it may be 
expected to be a source of mischief.” 


Contrary Holdings 


There are, we fear, dozens of these cases 


holding the companies liable. It is interest- 
ing to find one holding to the contrary. 
A 1950 Kentucky case™ so held where a 
forty-two year old man got caught in some 
falling coal. He was extricated and con- 
tinued work as a fireman’s helper. Several 
days later he became ill and was operated 
upon. The doctors found dense adhesions, 
a torn intestine and peritonitis. A second 
operation showed cancer. The doctor testi- 
fied that the adhesions were the result of an 
old ruptured appendix, and that pulling on 
his body to extricate him from the coal 
caused a tear and encouraged the spread 
of the cancer. One doctor, in reply to a 
request to state the condition in layman’s 
language, said: 

“We found a schirrous Adenocarcinoma 
of the small intestine with metastasis to 


Cacti i i a a a ac 


= 76 F. (2d) 775, 781 (CCA-8, 1935). 
** New York Life Insurance Company v. Wil- 


son, 14 CCH: Life Cases 36, 178 F. (2d) 534 
(CCA-9, 1949). 


Double Indemnity 


22 See footnote 18. 

23 Prudential Insurance Company v. Lowe, 14 
CCH Life Cases 453, 230 S. W. (2d) 466 (Ky. 
App., 1950). 
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parietal peritoneum and serosa of the 
greater part of the intestinal tract.” 


The court remarked that “This simple 
language was for the benefit of the laymen.” 


The court added: 


“At most, it shows the accident caused 
the acceleration of death. Even re- 
garding the evidence as showing cooperative 
effect of the accident, or death from both 
accidental injuries and disease, it is not 
sufficient, for the terms of the contract were 
that accidental injuries must have been the 
sole cause, which is regarded as the prox- 
imate cause.” 

This sounds hopeful. A similar result 
was reached in the State of Washington. in 
Bennett v. Metropolitan Life Insurance Com- 
pany,* where a man hospitalized with epi- 
lepsy and tuberculosis fell in the hospital 
and broke his hip. He was immobilized 
and put in extension, and later died from 
an edema of the lungs. He was quite obese. 

The court felt the disease contributed, 
and hence there was no liability: 

“Where there is any doubt as to whether 
disease was a contributing cause of death 
in a given case, our decisions have con- 
sistently held that only the jury may resolve 
that doubt. But from the testimony here 
presented, considered in the light most 
favorable to appellant, we are unable to find 
any such doubt.” 


Two judges dissented. 

A recent 1950 New Hampshire case held 
that the lower court was justified in finding 
for the company in Bergeron v. Prudential 
Insurance Company of America™ The in- 
sured had an auto accident and died on the 
spot. The court found the accident brought 
on an angina attack which culminated in a 
coronary occlusion. There was an angina 
history. - 

“Although there is some conflict in the 
authorities,” said the court, “it is our opinion 
that since the death of the insured was 
found to result from accidental injury act- 
ing in conjunction with a pre-existing physi- 
cal infirmity or disease, as previously defined, 
such as angina pectoris, the verdict denying 
recovery must be upheld.” 

In defining disease or bodily infirmity the 
court added: 

*14 CCH Life Cases 97, 212 Pac. (2d) 790 
(Wash., 1949). 

2°14 CCH Life Cases 592, 75 Atl. 709 (N. H., 
Taian City Life Insurance Company v. 


Hayes, 14 CCH Life Cases 541, 184 F. (2d) 327 
(CCA-10, 1950). 
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“The words ‘disease’ and ‘bodily infirmity’ 
are construed to be practically synonymous 
and to refer only to some ailment or dis- 
order of an established or settled character 
to which the insured is subject, an ailment 
or disorder which materially impairs, weak- 
ens, or undermines the condition of the 
insured and is so considerable or significant 
that it would be characterized as disease or 
infirmity in the common speech of men. 
These words do not include a mere frail 
general condition so that the powers of 
resistance are easily overcome, a tendency 
to disease, a temporary weakness nor a 
rormal physical change that inevitably ac- 
companies advancing years.” 

The United States Court of Appeals for 
the Tenth Circuit upheld the trial court 
on letting the case go to the jury when an 
autopsy showed a coronary which followed 
a fall by a few hours. The cases were 
classified as follows: * 

“(1) When an accident causes a diseased 
condition which, together with the accident, 
results in the injury or death complained 
of, the accident alone is to be considered 
as the cause of the injury or death... . 
(2) When, at the time of the accident, the 
insured was suffering from some disease but 
the disease had no causal connection with 
the injury or death resulting from the acci- 
dent, the accident is to be considered the 
sole cause. (3) When at the time of 
the accident, there was an existing disease 
which, cooperating with the accident, re- 
sulted in the injury or death, the accident 
cannot be considered as the sole cause, or 
as the cause independent of all other causes.” 

If the court would not let the jury decide, 
there would not be much objection to the 
above rulings. 

In the late thirties the Supreme Court of 
Michigan allowed a judgment to stand” 
where the insured died from the pain of 
having two fingers crushed, the pain re- 
acting on a sclerotic condition; but the 
judgment was reversed on a rehearing. 
Both opinions were by split detisions, with 
one absentee voting the second time, and 
one judge shifting. 

We had a case in Oklahoma last year 
where the insured suffered a heart attack 
while driving a car, and crashed. He was 

 Budzinski v. Metropolitan Life Insurance 
Company et al., 1 CCH Life Cases 277, 287 
Mich. 495, 283 N. W. 662 (Mich., 1939), rehear- 


ing 2 CCH Life Cases 302, 287 Mich. 495, 286 
N. W. 842 (Mich., 1939). 
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hospitalized for a few days after the acci- 
dent and then went home; after several 
weeks he died as a result of another heart 
attack. The cause of death was given as 
congestive heart failure. The injuries re- 
ceived in the accident itself were admittedly 
trivial, involving a slight laceration of the 
upper lip and left side of the face. 

Although the leading pathologist in Okla- 
homa testified for us and stated that he had 
never seen a case of congestive heart failure 
resulting from trauma, the court refused to 
grant a directed verdict and let the case 
go to the jury. Needless to say, the plain- 
tiff was able to secure another pathologist 
who claimed that he had done autopsies 
where congestive heart failure had followed 
from trauma. 

We had no quarrel with the instructions 
which the judge gave to the jury but he did 
make the comment that he did not know 
and he did not think anyone else knew the 
cause of the insured’s death. Perhaps this 
comment on his part gave the jury their 
cue to find for the plaintiff. 

In the opinion of Bailey Aldrich, a mem- 
ber of the Boston law firm of Choate, Hall 
and Stewart, the Massachusetts case law 
on this subject ranks high. 

The court declared in Lee v. New York 
Life Insurance Company™ that death from 
the administration of metycaine, a derivative 
of novocaine, would not be death from ex- 
ternal, accidental cause. Such death would 
be considered accidental in Maine where 
the contract was taken out and in New 
York where the death occurred. 

A judgment for defendant was ordered 
in 1947 in Howe v. National Life Insurance 
Company,” a case involving an auto acci- 
dent and eventual death from coronary 
thrombosis. There was -a_ history of 
arteriosclerotic heart for two years. 

The court said that the disease and the ac- 
cident were the concurrent causes of death and 
that a death caused by the joint operation of 
a pre-existing disease and an accident was 
not within the scope of the policy. 

It is evident from the cases and some of 
the claims that insurers are going to have 
continued trouble with bad heart cases 
where there is a concurrent automobile 

*%6 CCH Life Cases 776, 310 Mass. 370, 38 
N. E. (2d) 333 (1941). 

*12 CCH Life Cases 484, 321 Mass. 283, 72 
N. E. (2d) 425, 170 A. L. R. 1254 (1947). 

*” Metropolitan Casualty Insurance Company 


v. Fairchild, 13 CCH Life Cases 937, 215 Ark. 
416, 220 S. W. (2d) 803 (Ark., 1949). 
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accident or where there is some alleged 
Overexertion. 


Although there are cases both ways, the 
Supreme Court of Arkansas held in a dis- 
ability case in 1949 that the evidence war- 
ranted the finding that the injury was 
unforeseen and unexpected, and therefore 
was due to accident, when the insured suf- 
fered disability from a coronary occlusion 
while working in a strained position, thaw- 
ing a frozen valve on a storage tank.” 


An article in 1950 in the Fordham Law 
Review (reprinted in the April, 1951 issue 
of the JourRNAL, page 274) alleges that this 
would be the result in New York except for a 
provision requiring evidence of a contusion 
or wound on the exterior of the body.™ 


Presumption of Accident 


We have heard considerable concern ex- 
pressed over the presumption of accident. 
It operates to justify a verdict in favor of 
plaintiff when there is little evidence except 
that the cause involved violence. The rule 
was expressed recently by the Supreme 
Court of.Ohio in Shepherd v. The Midland 
Mutual Life Insurance Company:® 


“One of the well recognized presump- 
tions of the law is that, where it is shown 
that death resulted from bodily injury 
caused by violent and external means with- 
out a showing as to how the injury was in 
fact sustained, there is a presumption that 
death did not result from suicide, self- 
infliction of injury, criminal assault of an- 
other, or voluntary employment of the means 
causing death. And even though it 
is shown that the injuries causing death 
were received at the hands of another, the 
presumption is that such injuries were acci- 
dentally rather than intentionally inflicted. 
. .. The reason generally assigned for the 
recognition of this presumption in the law 
is that it is man’s natural instinct to avoid 
injury and preserve life; that it is highly 
improbable that he will intentionally take 
his own life or inflict injury upon himself; 
and that ordinarily a third person will not 
intentionally and criminally inflict injury 
upon another.” 

%t Lawrence, ‘‘Overexertion as Accidental 
Death Permitting Recovery of Double Indem- 
nity Benefits Under an Insurance Policy—A 
‘Serbonian Bog’?’’ 19 Fordham Law Review 286 
(1950), reprinted in The Pnsurance Law Journal, 
April, 1951, p. 274. 


#13 CCH Life Cases 1001, 152 Ohio 6, 87 
N. E. (2d) 156 (Ohio, 1949). 
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In that case the insured died of fractured 
vertebrae. He had been helping jack up a 
barn and move stones for a foundation. 
The company felt that since there was no 
inference of suicide or injury by another 
there was no occasion for the presumption 
of accident. The insured apparently never 
knew of the injury. He did what he did 
intentionally and there was no evidence of 
slip or mishap. 

Dean Wigmore spoke of presumptions as 
fair pitches thrown by a pitcher, saying that 
if the batter did not meet them, he would 
be struck out. Another writer said they 
had been referred to as “those owls and 
bats of the law which vanish in the light 
of fact.” * 

The sound view is that a presumption 
determines the burden of going forward. 
If the party having the burden does not 
meet it, it loses by directed verdict. If 
any evidence is offered, the presumption 
should disappear, since it has no basis as 
evidence proper. The case then goes to 
the jury, where the plaintiff is likely to re- 
ceive pretty good care, presumption or no 
presumption. 

As a question of pure law of evidence, 
it is an unfortunate fact that some courts 
consider a presumption to have probative 
force in itself. Thus, a presumption not 
only has been considered as affecting the 
duty of going forward, but it has been 
allowed to stand in place of evidence. 

A typical set of facts for the application 
of the presumption of accident is set forth 
in Manufacturers Accident Indemnity Com- 
pany v. Dorgan.* The insured went fishing 
with several companions. He went off by 
himself to fish. Twenty minutes later he 
was found dead, with his face in six inches 
of water. The evidence indicated he- might 
have died from one of three causes: heart 
disease, a blow on the head from a fall or 
drowning. The jury found the cause was 
drowning, and the court said that in that 
case death was effected by accidental means. 
The court also said a temporary fit was 
not a disease or bodily infirmity. The judge 
in that case was Howard Taft. 

In a Florida case, an insured young man 
had an auto accident. He hit a tree, jumped 
a railroad track and landed in a rock pit of 
water twenty feet deep. The car submerged 
and the insured drowned. The day was 


%3 May, ‘‘Death by Accidental Means—What is 
Sufficient Proof?’’ 1930 Legal Section, American 
Life Convention 50, 72; 9 Wigmore on Evidence 
(1940 Ed.), p. 281, Sectfon 2487. 

58 F. 945 (CCA-6, 1893). 
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clear and dry, and there were no obstruc- 
tions in the road nor were there any skid 
marks to indicate a sudden application 
of brakes. It was later found that the 
insured had a seven-year history of convul- 
sions. He carried a card which read, “Sub- 
ject to convulsions; in case of attack, no 
doctor needed. Let me stay quietly until I 
awake naturally.” The court applied the 
presumption of accidental means, and al- 
lowed the case to go to the jury, which 
found for the plaintiff. 

Oregon has said the presumption of acci- 
dent should be applied only if there is an 
issue of accident v. suicide; this presump- 
tion was not applied when the issue was 
between the accident phase and pre-existing 
disease.* Insured, a mental patient suffer- 
ing with arteriosclerosis, had a fall of un- 
known origin, broke his hip and died shortly 
thereafter. 


Limit on Presumption 


In a fairly recent case decided in January 
of this year, Bearman v. Prudential Insur- 
ance Company et al." the United States 
Court of Appeals for the Tenth Circuit 
indicated that a limit on the presumption 
or assumption would be imposed if the 
facts were too conjectural. 

The insured was lifting a dome from a 
furnace and struck his back. He died six 
weeks later. The autopsy showed a coronary. 
The doctors testified that trauma or strain 
may produce a coronary occlusion and that 
the injury might have contributed to in- 
sured’s death. The court said: 

“The great weight of authority supports 
the rule that medical expert testimony to be 
sufficient to take the case to the jury must 
be to the effect that the accident or injury 
probably caused the Insured’s death; and 
that testimony to the effect that a causal 
connection between the accident or injury 
and Insured’s ensuing death was possible, 
such as testimony that the accident or 
injury ‘might have’, or ‘may have’, or ‘could 
have’ caused the death of Insured, is in- 
sufficient to take the case to the jury because 
such testimony leaves the issue in the field 
of conjecture and permits the jury to specu- 
late or guess as to the cause of death... . 


“We conclude that the evidence intro- 
duced by Bearman was insufficient to take 


% Metropolitan Life Insurance Company v. 
Jenkins, 8 CCH Life Cases 417, 152 Fla. 486, 12 
So. (2d) 374 (1943). 

% Seater v. Penn Mutual Life Insurance Com- 
pany, 10 CCH Life Cases 1114, 176 Ore. 542, 159 
Pac. (2d) 826 (1945). 

5714 CCH Life Cases 692 (CCA-10, 1951). 
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the case to the jury and that the court 
properly directed a verdict in favor of 
Prudential, Mutual Association, and 
Travelers.” 

In a 1939 case, the West Virginia Court 
of Appeals spoke of the presumption as 
being unfortunately part of their law. Here, 
a woman shot her husband who was roughly 
propelling her to the home of a woman 
friend of his to make her apologize to the 
friend for calling her a bad name. 

The court said: “Here the cause was 
explained. There was no place for the 
presumption; the case must be judged on 
the facts.” * 


Mr. James C. Jones, Sr., of St. Louis, a 
great trial lawyer, declared in 1925 that “We 
all ought to know, that under the law of 
some states an imtentional act is an wunin- 
tentional act; what is not accidental ts acci- 
dental; what is not accidental means is acci- 
dental means.” ® 


In 1930 Mr. Jones told a true story of 
presumptions and inferences.” A _ doctor 
was shot on the front porch of a home 
where he had been calling repeatedly on the 
beautiful and not too sick wife of a saloon 
keeper. The doctor’s body was found on 
the porch one night about midnight with a 
pistol shot right in the center of the back 
of his head and ranging upward and for- 
ward. The husband was subpoenaed but 
refused to talk. There was no evidence 
offered except the death and bullet hole. 
The plaintiff rested and defendant demurred. 


According to Mr. Jones’s story, the court 
said, “ ‘Now, gentlemen for the plaintiff, you” 
are asking me to believe or to permit the 
jury to affirm that this man either acci- 
dentally shot himself with a pistol shot, 
pointing the pistol in this direction and 
ranging the shot forward and upward on 
his head.’ He said, ‘I am not going to do 
that’. ‘Or’, he said, ‘you are asking me 
to believe, or permit the jury to infer 
that at twelve o’clock at night, without any 
Provocation on the part of the deceased 
whatever, somebody shot him through the 
back of the head on somebody else’s front 
porch, when somebody else’s wife was at 
home just inside of that porch, and I am 
not going to do that either.’ 


“Just about that time, sitting in the back 
of the courtroom, was this injured and out- 
raged husband, who, by that time, had 
gotten interested in the case. He raised his 


hand and said, ‘Judge, if you call on me, I 
will tell you the facts’. The court said, 
‘You do not have to, we are going to decide 
this case by inference’. They did decide it, 
gave the instructed verdict and that was the 
end of the case.” 


The unfortunate part of presumptions, 
and here we leave them, is that they assist 
in blocking directed verdicts for insurers. 
In the trial of a case, insurance counsel are 
not too happy if the case goes to the jury 
and a presumption helps to get it there. 


Conclusions 


Frankly, if insurance men are perfectly 
honest with themselves, they will realize 
that some of their court troubles are their 
own fault. Some claims have been taken 
into court which we are sure the companies, 
upon reflection, wished they had paid or 
settled because the particular type of case 
simply made bad law. In a business such 
as insurance, affected with a public interest, 
a limited form of contract is going to run 
into difficulty from time to time, certainly 
if it is too strictly construed. 


We must also recognize that the history 
of companies which start from scratch is 
likely to be paralleled by a strict claim 
policy at the beginning, followed by gradual 
liberalization. Companies, like individuals 
and like civilizations, are in different stages 
of development. Their claim practices may 
follow a similar evolution. Someone has 
said that the life history of some people can 
be characterized as, “Get on, get honor, get 
honest.” Perhaps this applies to some in- 
surance company history. 

But however critical we may be of our- 
selves, it is apparent from the cases that 
the courts have destroyed the accidental 
means contract to a considerable extent and 
have abrogated much of the protective lan- 
guage, such as on pre-existing diseases and 
infirmities. This is sometimes done on the 
theory of strict construction against the 
party writing the contract, or by saying 
language must be judged from the popular 
meaning. One cannot help but be amused 
when we are criticized for our language, 
because the courts’ opinions are certainly no 
less confusing. 


A writer in A. L. R. says: 


“This whole branch of insurance law has 
become shrouded in a semantic and po- 





*® Beckley National Exchange Bank v. Provi- 
dent Life & Accident Insurance Company, 121 
W. Va. 152, 2S. E. (2d) 256 (1939). 


Double Indemnity 


39 1925 Legal Section, American Life Conven- 
tion 69. 


# 1930 Legal Section, American Life Conven- 


tion 91, 92. 
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lemical maze, and the result has been 
‘almost a wilderness of cases in which 
varying facts and situations have been ap- 
plied to varying principles’. The situation 
is fast approaching a point where the slight 
flame of legal theory involved is being 
smothered. Some of the courts have felt it 
necessary to resort to tortuous and tortured 
legal jiu-jitsu to distinguish and differenti- 
ate between ‘accidental means’ and ‘acci- 
dent’, ‘accidental result’, ‘accidental death’, 
‘accidental injury’, etc.” “ 


Mr. Justice Cardozo spoke of the accident 
insurance law as the “Serbonian Bog.” ® 
Milton had said: * 


“A gulf profound as that Serbonian bog 
Betwixt Damiata and Mount Casius old, 
Where armies whole have sunk.” 


The New York Court of Appeals declared 
that policies should be written plainly in 
understandable English.“ May we suggest that 
legal opinions should be written in the same 
language. 

One is inclined to believe after reading 
some of the cases that the real protection 
tc the companies has been the honesty of 
our policyholders and claimants. 


In dealing with litigated cases, it undoubt- 
edly is wise to emphasize the social and 
economic nature of insurance in relation to 
premiums, to prevent poor court decisions. 
This may help reverse the trend. Contract 
limitations are frequently intended to keep 
the premiums low, not to protect the com- 
pany from fraud. 


There has been a tendency in some quar- 
ters to declare sound law, but to turn the 
case over to the jury. But the courts like 
to help out in the fun. It is well known 
what has happened to “external” and “vio- 
lent,” and the requirement for due proof. 
We have reviewed here the roles of pre- 
sumptions, idiosyncrasies and ignorance, 
and proximate cause. 


Why, you may ask, do the courts treat 
the insurance contract so carelessly? It is 
not that our judiciary is incompetent or cor- 
rupt, but our cases seem to strike a chari- 
table impulse which Judge Sibley of the 


1166 A. L. R. 477 (1934). 

“ Landress v. Phoenix Mutual Life Insurance 
Company, 291 U. S. 491 (1934). 

* Milton, Paradise Lost, Book II, line 592. 

“ Burr v. Commercial Travelers Mutual Acci- 
dent Association, 295 N. Y. 294, 67 N. E. (2d) 
248 (1946). 

* Hess v. Mutual Life Insurance Company, 
161 F. (2d) 1 (CCA-5, 1947). 

* Collins, ‘‘An Introduction to the Common 
Law of Life Insurance,’’ 2 Insurance Counsel 
Journal (October, 1935). 
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Fifth Circuit called a “sort of judicial 
larceny.” * 

We believe Joe Collins, General Counsel 
of the Metropolitan Life Insurance Com- 
pany, has a key to understanding strange 
decisions. He says the courts approach an 
insurance situation from the relational view- 
point.“ There is a law of principal and 
agent, master and servant, husband and 
wife, guardian and ward; and the law im- 
poses obligations outside any contract. It 
could be that in the relationship of insurer 
and insured the courts are trying to create 
responsibilities and duties not based on 
contract. 

We have contacted some dozen or so trial 
attorneys. Some report the decisions are 
getting worse and some report that the 
decisions are getting better, or are satis- 
factory. We should pay our respects to the 
able trial attorneys who have fought 
throughout the years for sound case law 
in our field. No field has been more difficult 
than insurance to the trial attorney. 


We have also conducted some research on 
statistics as regards double indemnity bene- 
fits and premiums. Confidentially, the 
courts have not yet eliminated profit from 
this field. This is also true of accident 
policies. It is still a good thing although 
in some states a higher premium might be 
justified, based on the liberal tendency. 

In reading through the cases, we got the 
feeling that during the past year or two 
decisions have been more favorable to the 

*companies than, say, ten years ago. After 
the Erie Railroad Company v. Tompkins case 
in 1938," which reversed the law declared 
in Swift v. Tyson,* decided in 1842, the 
cloak of federal general common law was 
removed and many state courts really went 
to town.” There is evidence that the federal 
courts still do a better job on burdens of 
proof and presumption than do the state 
courts.” The improving situation may be 
the result of our not taking so many poor 
cases to court. 

In the Fordham Law Review article re- 
ferred to previously, the author suggests 

4 304 U.S. 64 (1938). 

816 Pet. 1 (1842). 

* Report of the Accident & Disability Com- 
mittee, Insurance Counsel Journal (July, 1948), 
PCr. Dann v, New York Life Inswrance Com- 
pany, 94 F, (2d) 515 (CCA-5, 1938) and the 


Hess case, footnote 45, with the Jenkins case, 
footnote 35. 


IL J— June, 1951 


severa 
compa 
dent c 
bly th: 
a pers 
cost. 
It lc 
excitin 
are st 


(1) 
unaut 
ances 
be ref 
of 19. 
Conve 
putati 
the ut 
1950 1 
at the 
stand: 
in acc 
29,204 
Treas 
with | 


(2) 
closir 
confo 
comp 
years 
and ¢ 
year. 
and | 
limitz 
year 
with 
1949, 
case 
comp 
ning 
be on 


Bu 
ing ¢ 
of th 
obtai 
ina 
to se 

(3) 
para: 
tiona 
to th 
incot 


—— 


i F 
Disea 
Conv 


Doul 





several times that to beat the insurance 
companies on a close and borderline acci- 
dent case, one must fight vigorously, proba- 
bly through several trials and appeals; with 
a persistent will to win no matter what the 
cost. 

It looks as if there are going to be some 
exciting times ahead because absurd claims 
are still going to be denied. 


THE CONVENTION FORM__ 


(1) The treatment of losses incurred, 
unauthorized reinsurance, and agency bal- 
ances and other non-admitted assets shall 
be reflected at both the beginning and end 
of 1950 in a manner consistent with the 
Convention Form for 1950. Thus, the com- 
putation of “losses incurred” on line 2 of 
the underwriting and investment exhibit for 
1950 must reflect unpaid losses outstanding 
at the end of 1950 and unpaid losses out- 
standing at the end of 1949 on a case basis 
in accordance with the principles of section 
29,2(4-2 of Regulations 111, as amended by 
Treasury Decision 5593, and in accordance 
with Com.-Min, R. A. 1366. 


(2) Consistent with the opening and 
closing treatment of such items for 1950, 
conforming adjustments shall be made in 
computing tax liabilities for 1949 and such 
years immediately prior thereto as are open 
and are not succeeded by a closed taxable 
year. Thus, if the years 1945, 1947, 1948, 
and 1949 are open years but the statute of 
limitations has expired with respect to the 
year 1946, the adjustments shall be made 
with respect to the years 1947, 1948, and 
1949. The effect of this adjustment in the 
case of “losses incurred” will be that the 
computation of such losses as of the begin- 
ning and end of 1947, 1948, and 1949 will 
be on the case basis. 


Sureau policy under which no correspond- 
ing change would be made at the beginning 
of the year 1947 because of the tax benefits 
obtained through use of the Formula Method 
in a prior closed year will not be applied 
to settlement of cases under this mimeograph. 


(3) If as a result of the adjustments in 
paragraphs 1 and 2, for all open years, addi- 
tional income is indicated, an amount equal 
to the net additional tax computed on such 
income will be accepted as a lump sum 


Parker, ‘‘Accidental Means — Pre-existing 
Disease,” 1930 Legal Section, American Life 
Convention 80, 85. 


Double Indemnity 


To borrow from another writer in this 
field, we, too, would like to quote from 
Edna St. Vincent Millay: 


“We'll fight the issue at both ends, 
(We'll surely take the ‘rap’), 

But oh! my Foes, 

And ah! my Friends, 

It makes a Damn good scrap.”™ 


[The End] 


Continued from page 432 | 
settlement comprising both tax and interest. 
The amount of the lump sum settlement will 
be broken down as of the date of payment 
so as to reflect a tax together with interest 
thereon to the date of payment. The above 
settlement is predicated upon an agreement 
by the taxpayer that it will not claim such 
computed interest as a deduction in any 
year. Furthermore, if, as a result of adjust- 
ments in paragraphs 1 and 2, a lesser amount 
of income is indicated, no recomputation of 
the tax will be made on that account and 
no refund allowed. 


Prior instructions in conflict with those 
contained in this mimeograph are, to the 
extent of such conflict, superseded. 


Correspondence from the following re- 
garding this mimeograph should refer to 
the number hereof and to the symbols indi- 
cated: Internal Revenue Agents in Charge, 
IT:F; Heads of Field Divisions of the Tech- 
nical Staff, TS:CWS. 

GEO. J. SCHOENEMAN, Commissioner. 
APPROVED: March 16, 1951. 
THOoMAs J. LYNcuH, 
Acting Secretary of the Treasury. 


‘THE HONEST ROBBER 
In Long Beach, California, a gaunt, 
sickly man in a ragged coat entered 
the small store of Mr. and Mrs. Chris 
W. Blake and told them he had tuber- 
culosis, diabetes, varicose veins, smog 
fever and two hungry children. Then, 


weeping remorsefully, he proceeded 
to rob them of $32. 


Before leaving, he jotted down his 
victims’ address, shook hands and 
said: “I’ll send the money back after 
I rob some bigger places.” —Pathfinder. 











C ALIFORNIA—County may require 
pest control operators using harmful 
materials to carry public liability insurance; 
but state law governs aircraft operators us- 
ing such materials——A county district at- 
torney asked the Attorney General if the 
board of supervisors of a county may pro- 
vide by ordinance that applicants for per- 
mits to use hazardous materials for crop 
pest control shall carry liability insurance. 


General laws, said the Attorney General 
in reply, regulate the application of injuri- 
ous materials and herbicides in agricultural 
pest control, for hire or otherwise, but, 
except for aircraft operators for hire, the 
general laws do not provide for indemnifica- 
tion against injury from such operations. 
Therefore a county ordinance requiring 
those applying materials, declared by regu- 
lations issued under Section 1080 of the 
Agricultural Code to be injurious, to carry 
public liability insurance, is not in conflict 
with such general laws under Article XI, 
Section 11, of the California Constitution, 
except as to such aircraft operators for hire. 


In analysis, the Attorney General said 
that Chapter 1043, Statutes of 1949, was en- 
acted regulating the agricultural pest control 
business, providing for state licenses to be 
issued by the Director of Agriculture and 
for registration with the county agricultural 
commissioners before engaging in agricul- 
tural pest control business for hire, The 
statute added Sections 160.1 to 160.9, in- 
clusive, to the Agricultural Code requiring 
airplane agricultural pest control operators 
for hire to furnish evidence of financial re- 
sponsibility upon the entry of judgment 
against them arising from injuries caused 
by them through such airplane pest control 
operations. This financial responsibility 
statute became effective May 1, 1950. 
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Under Section 1080, which was added to 
the Agricultural Code, the Director of Agri- 
culture is authorized after public hearing to 
adopt rules and regulations governing the 
application in pest control or other agri- 
cultural operations of any materials which 
he finds to be injurious. The section pro- 
vides that “nothing in this section shall be 
construed to operate to relieve any person 
from liability for any damage to the person 
or property of another caused by the use 
of such injurious material.” But nothing 
in Section 1080 or in the rules and regula- 
tions of the Director of Agriculture adopted 
pursuant thereto directly requires one ap- 
plying an “injurious material” to have or 
obtain public liability insurance or to give 
evidence of financial responsibility, save as 
such result or evidence of financial respon- 
sibility may be required by a county agri- 
cultural commissioner as a condition of a 
particular permit. 


The police power has been used repeat- 
edly to regulate agriculture and also to reg- 
ulate the use of hazardous materials. Under 
Article XI, Section 11, of the California 
Constitution, counties are authorized to ex- 
ercise local police power “not in conflict 
with general laws.” To require public lia- 
bility insurance to be carried by those ap- 
plying materials likely to cause injury to 
others appears to be within a county’s gen- 
eral police power. 


Cities and counties, with respect to their 
own areas, may make valid and enforceable 
regulations in aid and furtherance of the 
purpose of general law to accomplish ends 
fit or appropriate to the conditions of the 
local situation, and insofar as such local 
ordinances are reasonable and do not con- 
flict with a general state law. These regula- 
tions may be in addition to prohibitory 
enactments by the state legislature on any 
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activity. In general, a direct conflict between 
the local ordinance and the general law 
is required before the ordinance will be 
held to be invalid. A local ordinance more 
restrictive than the state law is usually 
found not to be in conflict. 


But, said the Attorney General, in cases 
of direct conflict or prohibitory provisions 
on the identical subject matter, the local 
ordinance is invalid. In addition to such 
direct conflict, the ordinance is invalid if it 
attempts to impose additional requirements 
in a somewhat more general field which is 
fully occupied by the state statute. A mere 
statement in the state prohibitory law that 
the exercise of local police power on the 
same subject matter is prohibited will not 
invalidate local ordinances unless the state 
law actually makes provision for the regula- 
tion of the particular subject matter. 


In a situation where there is no express 
declaration in the general prohibitory stat- 
ute with respect to residual or coordinate 
authority in the local subdivisions to legis- 
late on the matter, the question whether the 
legislature has undertaken an exclusive oc- 
cupation of the field of legislation is to be 
determined “upon the analysis of the statute 
and of the facts and circumstances upon 
which it is intended to operate.” When the 
state law takes the form of licensing appli- 
cants to carry on business after an appraisal 
of their qualifications, the courts find a leg- 
islative intent to displace local regulations 
more readily than is the case when the 
general statute is merely prohibitory. 


In the opinion of the Attorney General, 
the enactment of the Agricultural Code sec- 
tions noted in his analysis does not indicate 
an intention on the part of the legislature 
to occupy exclusively the field of legisla- 
tion on reimbursement for loss suffered by 
application of agricultural pest control ma- 
terials, with the exception of loss suffered 
as the result of applications by aircraft 
operators for hire. 


In addition, the Attorney General thought 
that the regulation of those operating pest 
control equipment for hire contained in Sec- 
tions 160.1 to 160.95 of the Agricultural 
Code does not indicate a legislative intention 
to displace the exercise of local police power 
with respect to indemnification for loss as 
the result of such operations except in the 
case of those using aircraft in such applica- 
tions. The cases holding that a general 
State system of examining and licensing 
Prohibits local regulation of one duly licensed 


Attorneys General 


e 


do not appear to apply except with respect 
to aircraft operators. 


Thus in the case of aircraft operators for 
hire, both a general system of licensing 
after examination at the state level and 
provision for indemnification against loss 
suffered as the result of application of 
materials by aircraft pest control operators 
are provided for by general law. The require- 
ment of a county ordinance that public lia- 
bility insurance be carried by such licensed 
aircraft operators seems necessarily to con- 
flict with the general system set up under 
the Agricultural Code.—Opinion of the Cal- 
ifornia Attorney General, No. 50-179, March 
19, 1951. 


NDIANA—Insurer whose charter calls 

for “perpetual succession . . . for the 
period of one hundred years” remains a 
valid corporation after one hundred years 
of incorporation.—For purposes of a divi- 
sion of the Bureau of Motor Vehicles, the 
Secretary of State asked the Aftorney Gen- 
eral for an opinion on the legal status of an 
insurer. The Attorney General began his 
reply with a review of the background of 
the insurer. The company was specially 
created by an act of the Thirty-Fourth 
General Assembly, approved January 21, 
1850, which in substance said: “. . . there 
is created an insurance company with a 
capital stock of One Hundred Thousand 
($100,000.00) Dollars, to be divided into 
shares of twenty-five dollars each. . . . and 
said stockholders and subscribers and their 
successors shall be . a body politic and 
corporate with perpetual succession, 
for the period of one hundred years, from 
and after the passage of this act. . . . that 
said company or corporation shall have full 
power and lawful authority to insure all 
kinds of property against loss or damage by 
fire or any other cause or risk.” 


The subject company is commonly known 
as a “special charter company” and was 
specially created by the legislature prior 
to the Constitution of 1851, the present con- 
stitution of the state, which says: “Cor- 
porations, other than banking, shall not be 
created by Special Act, but may be formed 
under general laws.” Therefore, since 1851, 
no legislature has had the right to create 
specially a corporation other than a bank, 
but that does not mean that corporations 
specially created prior to that time are of 
no legal effect. Citing pertinent cases, the 
Attorney General pointed out: “Statutes 
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are to be considered prospective, unless the 
intention to give a retrospective operation 
is clearly expressed, and not even then, if, 
by such construction, the act would divest 
vested rights.” “Every statute which takes 
away or impairs vested rights, acquired un- 
der existing laws, must be deemed retro- 
spective.” 


A case which held that a corporation is 
dissolved when its charter period runs out 
was distinguished from the present case in 
that the cited case specified an exact period. 
Another cited case concerned a charter pro- 
viding that the corporation should be “a 
body politic and corporate with perpetual 
succession for the period of fifty years.” 
The Acts of 1883 provided that a private cor- 
poration “now existing and which was cre- 
ated and organized by and under a special 
act or charter passed before the present 
Constitution of the State took effect shall 


be and continue a corporation thirty years - 


after the pasage of this Act.” The only 
error for appeal pertains to the power of 
the legislature under the present constitu- 
tion to grant a new term of existence to an 
insurance company organized under a spe- 
cial charter prior to November 1, 1851, and 
existing by virtue thereof on and after that 
date. The court held the act granting an 
additional thirty years of life was uncon- 
stitutional and repugnant to Article 11, Sec- 
tion 13 of the Constitution of 1851. 


An information filed by the prosecuting 
attorney asked that the special charter 
granted to the subject insurer on January 
21, 1850, be held for naught because it had 
expired January 22, 1950. The court found 
the charter perpetual and said that the 
company was authorized and qualified to 
write insurance on the type of risks for 
which it was incorporated, The court fur- 
ther found that contracts of insurance issued 
by the insurer were entitled to be accepted 
and approved by any public officers of the 
state. This was decreed March 11, 1950. 
Thereafter, in an action filed in a superior 
court, the court sustained the insurer’s plea 
in abatement and found that the judgment 
of the lower court was valid and not subject 
to collateral attack. 


Therefore, concluded the Attorney General, 
the judgment is binding and final, and the in- 
surer is a perpetual corporation and its con- 
tracts of insurance are entitled to be accepted 
by public officers ——O pinion of the Indiana At- 
torney General, No. 14, February 15, 1951. 
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INNESOTA—An insurance company 

is not entitled to a credit on its gross 
premium return.—A foreign reinsurance 
company reported its gross premiums for 
1948 in accordance with Section 60.63 of 
Minnesota Statutes 1949 and deducted from 
such gross premiums the deductions allowed 
by Subdivision 5 of the above section. Upon 
the resulting net figure a gross premium tax 
was paid. 


During the year 1949 some of the policies, 
which were sold during the year 1948 and 
upon which a premium was paid resulting 
in a gross premium tax, were cancelled with 
the result that a proportionate part of the 
premium paid was returned to the assured. 


The net result of the company’s business 
for 1949 was that the cancellations and re- 
turn premiums for the year were in excess 
of the direct writings. 


The question presented was whether there 
was a resulting credit for 1949 which could 
be carried back so as to abate a portion of 
the 1948 taxes already paid. 


The Minnesota Insurance Division thought 
there should be an abatement of the 1948 
tax. The Commissioner of Taxation dis- 
agreed, so the matter was referred to the 
Attorney General in accordance with Sec- 
tion 270.07 of Minnesota Statutes 1949. 


The Attorney General held that the insur- 
ance company was not entitled to a credit 
on its 1949 return despite the fact that the 
amount of the return premiums during that 
year exceeded the amount of gross premi- 
ums received. 


The tax is one on premiums for the year 
during which they were received, he said. 
“The legislature has chosen to assess a tax 
based upon premiums received during a 
calendar year. Other states have statutes of 
similar nature. In some states the tax is 
solely upon the gross premiums received. 
Minnesota, however, has chosen to permit 
the taxpayer, in determining the amount of 
tax that he shall pay for each year, to deduct 
from the gross premiums received return 
premiums which he has paid. This is the 
yardstick which the legislature has established. 
We believe that the reading of the statute 
very clearly indicates that the tax for each 
calendar year must be determined solely 
by the application of the credit provisions 
to the business done each year. We feel that 
there is no basis for construing this statute 
as authorizing the carrying over, from one 
taxable calendar year, balances or credits 
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into another taxable year.—Opinion of the 
Minnesota Attorney General, March 22, 1951. 


Bids for city’s purchase of insurance 
should exclude bids from mutual companies 
where policy is assessable, as there is no 
basis for comparing bids.—A city attorney 
described the circumstances of his city’s 
reassessment of its property for purposes of 
increasing coverage in accordance with in- 
creases in the value of property owned. It 
was pointed out to the Attorney General 
that the charter of the city in question re- 
quired that cost in excess of $500 should be 
paid only for commodities or services pro- 
cured or done on public bids or procured in 
open market. The Attorney General was 
asked whether or not the coverage desired 
should be awarded on a bid basis and whether 
or not the city could write its fire and ex- 
tended coverage insurance in a mutual com- 
pany where the policy is assessable. 


The Attorney General agreed to the valid- 
ity of the requirement that costs in excess 
of $500 be submitted to bidding. As to the 
assessable policy, he said that the city could 
write a policy in a mutual company where 
the policy is nonassessable, but not in one 
where it is assessable. In order to judge 
which bid is lowest, it is necessary to know 
what the cost of each will be, and where the 
policy is assessable there is no basis for 
judging. —Opinion of the Minnesota Attorney 
General, March 15, 1951. 


EVADA—Insurer’s agent need be ex- 

amined only on the kind of insurance 
he will sell—A question was submitted to 
the Attorney General as follows: Is it nec- 
essary that an agent of an insurance com- 
pany, desiring to be licensed to sell accident 
and health insurance only, be examined by 
the Commissioner on life, accident and 
health insurance under the statutory classi- 
fication set forth in Section 5, Article 1, 
Nevada Insurance Act. The question was 
accompanied by the notation that under the 
statute referred to, subsections pertain sepa- 
rately to life insurance and to accident and 
health insurance. 


The Attorney General acknowledged that 
it apparently was the legislative intent to 
deal separately and distinctly with the nu- 
merous kinds of insurance sold in the state. 
The presumption that the framers of an act 
intended not only to give effect to the main 
legislative intent, but also to its several parts, 
words, clauses and sentences, is removed 
only when it appears that effect cannot be 
given to the paramount purpose unless par- 
ticular words and clauses are rejected. 


Attorneys General 


Accordingly, it was the opinion of the 
Attorney General that an agent for an in- 
surance company, who has applied for a 
license to sell a specific kind, class or type 
of insurance, need be examined only on his 
knowledge of that specific kind of insurance 
and not on all kinds set forth under the 
particular heading of which the specific kind 
is a subsection—Opinion of the Nevada At- 
torney General, No. 23, March 1, 1951. 


Domestic stock company need not show 
paid-in surplus of fifty per cent of re- 
quired capital for annual license renewal.— 
The Attorney General issued this opinion as a 
reconsideration of a previous one given on 
March 1, 1951, respecting the requirement 
that a domestic stcck company doing life, 
accident and health insurance business must 
meet the surplus requirement when each 
annual license is thereafter issued. A change 
was made toward a more liberal construction 
of the insurance act after a consideration of 
the effect on a solvent company and after 
consultation with the director of the Insur- 
ance Department of Illinois, the state from 
which Nevada law was copied, to the effect 
that Illinois has been interpreting the law 
to mean that the surplus was required only 
for organization. 

Article 2 of the insurance act, said the 
Attorney General, relates to the organization 
of domestic companies, either stock or mu- 
tual, and Section 13 of Article 2 provides 
that a stock company organized under this 
article shall have and at all times maintain 
a paid-up capital of the amount set forth 
in its articles of incorporation, which amount 
shall not be less than the minimum capital 
requirement applicable to the class and clause 
or clauses of Section 5 describing the kind 
or kinds of insurance which it is authorized 
to write. 


Subsection 2 of the section says: “A com- 
pany in addition to the minimum capital 
required by subscription (1) shall have at 
the time of issuance to it of a license, a paid- 
in surplus of not less than fifty (50%) per- 
cent of its required minimum capital.” The 
article applies to commencement of busi- 
ness, and the paid-in surplus is an additional 
requirement at such time. The license is a 
granting of a franchise to do business, and 
this franchise is continued upon the com- 
pany’s complying with the law and paying 
the annual license. 

As a comparable point, the Attorney Gen- 
eral pointed to Article 9 of the insurance 
act which relates to such things as rehabili- 
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tation and liquidation of domestic companies. 
It says in part, “. . . such condition that 
it could not meet the requirements for re- 
organization and authorization as required 
by law, except as to the amount of the sur- 
plus required of a stock company in section 
13. . . .” Section 66, in referring to the 
need for appointing a receiver, says that 
it is not necessary to maintain the paid-in 
surplus to establish solvency. 

The Attorney General pointed out that 
Section 13, subsection 2 uses the term “paid- 
in surplus,” which is applicable to the sur- 
plus when the company begins business as 
a result of stock issued at a price above par. 
Then he cited a case that held: “The surplus 
account represents the net assets of a cor- 
poration in excess of all liabilities including 
its capital stock. The surplus may be ‘paid- 
in surplus’, as where the stock is issued at 
a price above par; it may be ‘earned surplus’ 
as where it was derived wholly from undis- 
tributed profits, or it may, among other 
things, represent the increase in valuation 
of land or other assets made upon a revalu- 
ation of the company’s fixed property.” 


Therefore, in the opinion of the Attorney 
General, when the question is tested as to 
the required surplus at the time of issuing the 
annual license, taking into consideration 
the term “paid-in surplus,” the exception 
noted in Section 66, paragraph (h), the 
drastic remedy provided, and that the com- 
pany be deemed insolvent, it is evident that 
the statute should be construed to mean a 
paid-in surplus of fifty per cent of the re- 
quired capital before the issuance of the 
initial certificate to transact business, and 
not that such surplus must be shown there- 
after at the time of the issuance of the 
annual license.—Opinion of the Nevada At- 
torney General, No. 29, March 19, 1951. 


E Pree teaaies form of group life insur- 
ance may not be used in the state.—An 
insurer submitted a policy to the Insurance 
Commissioner for approval which provided 
for a trustee form of group life insurance. 
The Insurance Commissioner asked the At- 
torney General for an opinion whether under 
the provisions of Chapter 23 of Title 43, 
Utah Code Annotated, 1943, as amended by 
Chapter 63, Laws of Utah, 1947, the insurer 
could issue such a policy. 


After quoting Chapter 23, Section 1 and 
Section 4 of the Insurance Code, the 
Attorney General noted that the language 
contemplates the employer-employee rela- 
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tionship under policies issued on the group 
plan. It does not make provision for the 
trustee form of life or endowment policies. 
And Section 2, Chapter 20, indicates that 
the legislature contemplated the trustee plan 
of insurance under group disability insurance, 


It would appear then, concluded the Attor- 
ney General, that under the law as it now 
stands, the trustee form of group life 
insurance may not be used in the state. The 
legislature saw fit, he said, to provide for 
such form of policy in group disability in- 
surance, Since the legislature expressly so 
provided and made no specific reference 
thereto in the provisions for group life or 
endowment insurance, the Attorney Gen- 
eral could not say that the legislature in- 
tended to permit such form of policy under 
group life or endowment insurance. He 
did not believe that the rules of statutory 
construction would permit him to read such 
a provision into Chapter 23 of the Insurance 
Code.—O pinion of the Utah Attorney General, 
December 19, 1950. 


a may not constitute 
signature on insurance policies.—The 
Attorney General’s opinion was asked re- 
garding the legality of initialing a resident 
agent’s signature in countersigning a fire in- 
surance policy. The applicable statute, said 
the Attorney General, is Section 52-406, sub- 
section 9, Wyoming Compiled Statutes, 1945. 
It provides the proper form to be used in 
issuing a standard fire policy. It further 
provides that within such policy there be the 
following wording: “but this policy shall not 
be valid unless countersigned by the duly 
authorized agent of the company,” and then 
there is a space for the countersignature. 


It may well be, said the Attorney General, 
that initials could be identified and upheld 
by the court to validate a policy. But he 
urged that the Insurance Commissioner, the 
one who had asked for the opinion, insist 
that all required countersignatures to insur- 
ance policies be accomplished only by sig- 
nature of the party’s name in full. He even 
urged the Commissioner to take the position 
that initials, as such, are not a countersig- 
nature within the purview of the statute 
applicable to insurance policies. Otherwise, 
should the policy be contested, the insured 
would have the undue burden of identifying 
and explaining such initials or other marks 
that may appear on the policy as a counter- 
signature.—Opinion of the Wyoming Attorney 
General, March 4, 1951. 


IL J— June, 1951 





Illine 
Aga 


An 
the s 
fail t 
agem 
Direc 
provi 
Rulin 
on M 
Coun 
stay | 
order 
issues 
state 
after 
effect 
1951 
of pe 
recto! 
9 js | 
mobil 
suran 
Inder 
Amer 
Marit 
the a 
provi: 
tions 
reque 
July 


Wor 
Hea: 


He 
adopt 
regul; 
Comr 
pensa 
till J 
in Le 
sidere 


State 


Illinois Fleet Filing Rule 
Again Effective 


An Illinois ruling issued May 10 clarifies 
the status of filings for fleet policies which 
fail to make provisions for common man- 
agement situations. On February 9, the 
Director of Insurance issued an order disap- 
proving such filings (see “State Department 
Rulings,” March, 1951 issue, page 203); but 
on March 26 the Circuit Court of Sangamon 
County in Springfield issued a temporary 
stay order as to Director J. Edward Day’s 
order. However, a modified stay order was 
issued by the same court May 7, which 
stated that “It is understood by the court 
after consultation with counsel that the 
effect of the Stay Order entered March 26, 
1951 shall only be applicable to the rights 
of petitioners.” Consequently, said the Di- 
rector in this ruling, his order of February 
9 is stayed only as to the National Auto- 
mobile Underwriters Association, the In- 
surance Company of North America, the 
Indemnity Insurance Company of North 
America and the Philadelphia Fire and 
Marine Insurance Company, petitioners in 
the action. All other companies not making 
provision for common management situa- 
tions are in violation of the order and are 
requested to make new fleet filings before 


July 1, 1951. 


Workmen's Compensation Insurance 
Hearings Postponed 


Hearings on the proposed amendment, 
adoption and repeal of various rules and 


regulations of the California Insurance 
Commissioner concerning workmen’s com- 
pensation insurance have been postponed 
till July 23 in San Francisco and July 25 
in Los Angeles. The proposals to be con- 
sidered at the hearings—establishing classifi- 


State Department Rulings 


cations of risks and minimum premium 
rates for workmen’s compensation insurance 
and rules governing their determination, 
application and enforcement—have been 
amended by the California Inspection Rating 
Bureau to change the proposed effective date 
from July 1 to October 1. 


Valuation of Treasury Bonds 
for Annual Statement Purposes 


Because the Treasury Department has 
invited subscription at par value for United 
States 2% per cent Treasury Bonds (Invest- 
ment Series B-1975-80), in exchange for 
2%4 per cent bonds of 1967-72, dated June 1, 
1945, and due June 15, 1972, or November 15, 
1945, and due December 15, 1972, California 
insurers making such an exchange may re- 
port their new bonds for annual statement 
purposes at a cost corresponding to the 
amortized value of the bonds surrendered, 
calculated as of the surrender date. The new 
bonds shall be deemed amply secured and 
shall be eligible for amortization, using as 
cost for such purposes also the amortized 
value of the surrendered bonds. The new 
bonds shall be considered eligible securities 
under any provision of the Insurance Code 
requiring deposits to be made by insurers. 
The deposit value of the bonds shall be the 
market value of the 1% per cent five-year 
marketable Treasury Notes for which such 
bonds may be exchanged, if such market 
value is not in excess of the par value. 


However, Commissioner Maloney made 
clear in his ruling on this subject that this 
action is based upon the special circum- 
stances which prompted the Treasury De- 
partment to invite the exchange and is not 
to be construed as a precedent in respect 
to the sale or exchange of any other bonds, 
Treasury or otherwise. 
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Cleveland Board 
Answers Antitrust Charge 


The Insurance Board of Cleveland this 
month answered the antitrust action which 
was filed by the Attorney General February 
27. The government’s charge, in the federal 
district court at Cleveland, accuses the 
board of conspiring with its members to 
restrain trade in, and attempting to monop- 
olize, the business of selling fire insurance 
in Cuyahoga County, Ohio, which includes 
the Cleveland metropolitan area. (For a 
complete statement of the government’s 
charge, see the March issue of the JouRNAL, 
page 209.) 

The May issue of The Spectator reported 
the board’s answer to the government: In 
effect, the answer denied any violation of 
the Sherman Act. The government, said 
the board, correctly stated the operational 
methods of the business, but the alleged 
volume figures were inaccurate. 


In denying monopolistic practices, the 
board’s answer stated that competition be- 
tween members and nonmembers is keen; 
that the resources of board members for 
surplus lines have been made available to 
nonmembers, other than mutuals; that board 
membership is open to all persons of good 
character authorized to write insurance, who 
will abide by the board’s rules and pay the 
required fees; that board members are per- 
mitted to place excess lines with nonmem- 
bers when their capacity does not permit 
them to carry such lines themselves; and 
that board members may place insurance in 
deviating companies upon a finding by two 
thirds of the board that deviating rates are 
in the public interest. 

The board denied that it boycotts mutuals, 
but admitted that it is opposed to their 
“more socialized and cooperative plan of 
insurance without the profit motive.” How- 
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ever, it said, the difference between its 
philosophy and theirs makes for more in- 
tense competition and serves the public 
interest. 


The board argued that its members have 
not agreed to regulate or eliminate the use 
of local branch offices; they merely refuse 
membership to employees or agents of com- 
panies maintaining such offices in Cuyahoga 
County because “the only assets of a fire 
insurance agency, beyond current accounts 
and office furniture, are in policy expiration 
records .. . and confidential records,” and 
where a company in which such policies are 
written opens a branch office in competition 
with the agents who produced the busi- 
ness, that company has an advantage over 
the agents. 


The board denied the government’s charges 
that it supervises its members in their oper- 
ation; the members, rather, agree to abide 
by the rules of the board. It did admit, 
however, that it “has kept a close scrutiny 
over the business practices not only of its 
own members but also over all others” 
doing business in the county. It also ad- 
mitted that it checks up on the licenses 
issued by the Insurance Department and 
reports instances of misrepresentation. 


The board also contended in its answer 
that its operations do not affect interstate 
commerce. 


The question to be decided by the court, 
said The Spectator, is whether the activities 
of the board “constitute a boycott or act 
of coercion or intimidation, resulting in 
giving unequal advantage to Board mem- 
bers and a restriction of insurance facilities 
to the public.” 


No matter which party is successful in 
the district court, it is expected that the 
losing party will appeal the decision to the 
Supreme Court. The board contends that 
it is acting within its rights as expressed in 
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the Bill of Rights, and within the bounds 
of public law (the McCarran Act); and its 
members have stated their intention to 
support the cause both morally and financially. 


Recommendations for Officers 
and Trustees Invited by NALU 


The National Association of Life Under- 
writers is seeking recommendations of 
nominees for officers and trustees to be 
elected at the Los Angeles Convention next 
September. Questionnaires have been sent 
out to all state and local associations, to be 
completed and submitted to the Nomina- 
tions Committee with reference to each 
candidate; an official endorsement by the 
state or local association must accompany 
each recommendation. All nominations must 
be received by June 25 so that the com- 
mittee may prepare a report and get it to 
the members well in advance of the con- 
vention date. At the convention nominations 
from the floor will also be accepted. 


A tentative proposal for the establishment 
of a general agents’ and managers’ section 
within the association was approved at the 
association’s midyear meeting. Recommenda- 
tions for officers and directors of the pro- 
posed section have been requested from local 
general agents’ and managers’ associations. 


North America Installment Plan 
Upheld by Arkansas Supreme Court 


The “Installment Premium Endorsement 
Plan,” used by the Insurance Company of 
North America in writing term policies on 
fire insurance, has been declared by the 
Supreme Court of Arkansas to be merely 
a variation of the ordinary term plan method 
of payment and not a deviation from the 
rating bureau requirement that the pre- 
miums be paid in advance. 


Under the term plan, fire insurers are per- 
mitted to write policies for a term of three 
years at the rate of two and a half times 
the ordinary annual rate, and for a term of 
five years at the rate of four times the annual 
rate, The term premium is ordinarily paid 
in cash when the policy is issued. In order 
to take advantage of the reduction, many 
policyholders borrow the money necessary 
to pay the premium from finance companies, 
and repay it in annual installments. Under 
the North America plan, they make the 
yearly payments directly to the insurer, 
twenty-five per cent of the term premium 
being paid at the inception of the policy 
and the rest in annual installments; and they 


The Coverage 


are charged only three per cent of the de- 
ferred payments for this privilege. The plan 
also provides that coverage shall not be 
reduced by payment of loss. 


The Arkansas Inspection and Rating Bu- 
reau, the duly qualified fire rating bureau 
in Arkansas, brought suit against North 
America, questioning an August, 1950 order 
of the Insurance Commissioner allowing the 
company to use this installment plan. 


The rating bureau contended, and the 
Pulaski Circuit Court agreed, that the plan 
was a deviation under Act 50 of 1947, regu- 
lating rates, for the reason that payment by 
installment was a variation from a long- 
established custom in the fire insurance busi- 
ness of requiring premiums for term insur- 
ance to be paid in full at the inception of the 
policy, and because the automatic reinstate- 
ment was a variation from the long-estab- 
lished custom of reducing the amount of 
coverage by the amount of loss paid during 
the term. The court nevertheless affirmed 
the order of the Insurance Commissioner 
allowing North America to use the plan, 
since the Insurance Commissioner had stated 
in his order, in the event the plan should be 
held to be a deviation under Act 50, that he 
had found the rates used under it not to be ex- 
cessive, inadequate or unfairly discriminatory. 


The rating bureau appealed the judgment 
affirming the order, and North America 
cross-appealed from that part of the judg- 
ment holding that the plan was a deviation. 


The Supreme Court declared, in its opin- 
ion of April 30, that the purpose of Act 50 
was to promote the public welfare by the 
regulation of insurance rates. The law states 
that rates must not be excessive, inadequate or 
unfairly discriminatory, and to this effect au- 
thorizes cooperative rate-making under a 
formula not intended “(1) to prohibit or 
discourage reasonable competition or (2) to 
prohibit or encourage, except to the extent 
necessary to accomplish the aforementioned 
purpose, uniformity in insurance rates, rat- 
ing systems, rating plans or practices.” The 
Supreme Court said that it could find 
nothing in the North America plan which vio- 
lated this act. “Here, all fire insurance com- 
panies charge the same basic rate on each 
one hundred dollars of coverage, and all, 
including North America, may sell Term 
Insurance, but North America proposes to 
sell also under the Installment Term En- 
dorsement Plan.” 


The circuit court’s judgment affirming the 
order of the Insurance Commissioner was 
therefore approved, but the judgment as to 
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PERSONS AND EVENTS 


A two-day conference for corporate in- 
surance buyers, insurance company exec- 
utives, agents and brokers was held in 
New York May 14 and 15, under the 
auspices of the American Management 
Association. Henry F. Perlet, associate 
general counsel of the Associated Fac- 
tory Mutual Fire Insurance Companies, 
Providence, spoke on the War Damage 
Corporation; and insurance requirements 
facing defense contractors was discussed 
by William Leslie, general manager of 
the American Foreign Insurance Asso- 
ciation, New York. Russell B. Gallagher, 
manager of the Insurance Department 
of the Philco Corporation, Philadelphia, 
and AMA vice president for the Insur- 
ance Division, was in charge of the 
program. 


The twenty-third annual meeting of 
the Association of Casualty and Surety 
Companies was held in New York on 
May 8. Several companies were elected 
to membership in the association: Aetna 
Insurance Company, Standard Insurance 
Company, World Fire and Marine 
Insurance Company, Queen Insurance 
Company of America, Great American 
Insurance Company, American Alliance 
Insurance Company, American National 
Fire Insurance Company, Detroit Fire 
and Marine Insurance Company, Massa- 
chusetts Fire and Marine Insurance 
Company and Rochester American In- 
surance Company. 


The Inland Marine Underwriting Con- 
ference sponsored by the Transportation 
Insurance Rating Bureau was held in 
Chicago May 16 and 17; it was high- 
lighted by a talk by Mr. MacKenzie, a 
fellow of the Royal Gemological Society, 
on problems involved in the insuring and 
replacing of jewels. On May 18 there 
was a half day’s conference on the new 
comprehensive dwelling endorsement for 
which the Transportation Insurance Rat- 
ing Bureau now has secured approval 
in twenty-two states. 


The National Association of Insur- 
ance Commissioners held its eighty- 
second annual meeting at New Ocean 
House, Swampscott, Massachusetts, June 
3-6. Harold E. Stassen, president of the 
University of Pennsylvania, was sched- 
uled to be the principal speaker. 





On May 10 and 11 South Carolina had 
an “Insurance Day.” The sponsors were 
the University of South Carolina and the 
South Carolina Insurance Agents’ Asso- 
ciation. 


An educational seminar on the sub- 
ject of accident and health insurance was 
held in New York on May 23 and 24 
by the Bureau of Accident and Health 
Underwriters. The principal discussion 
centered around the uniform individual 
accident and sickness policy provisions 
law recommended by the National Asso- 
ciation of Insurance Commissioners in 
June, 1950, and already enacted in sev- 
eral of the states. 

The Conference of Mutual Casualty 
Companies will hold a conference in 
Chicago June 21 and 22, on office meth- 
ods and procedures and accounting and 
statistics. 


New York Superintendent of Insur- 
ance Alfred J. Bohlinger has announced 
three appointments to the State Insur- 
ance Department: Allen L. Mayerson, 
formerly of the National Surety Associa- 
tion, has been appointed principal life 
actuary; Robert J. Randall, formerly of 
the Mutual Life Insurance Company of 
New York, has been appointed associate 
life actuary; and Carl O. Pearson, for- 
merly associate insurance editor of the 
Chicago Journal of Commerce, has been 
appointed special assistant. 


Colonel George S. Midddleton of Clii- 
cago was re-elected president of the Na 
tional Association of Insurance Brokers 
for his fourth consecutive term at tlie 
annual meeting of the board of directors 
of the association held in Boston on 
May 22 and 23. Other officers elected 
for the coming year were Nelson J. 
Birkholm of San Francisco and Thomas 
W. Sweeney of New York, vice presi- 
dents; John O. Cole of New York, treas- 
urer; and Barclay Shaw of New York, 
secretary. 

The South-Eastern Underwriters Asso- 
ciation held its seventieth annual meeting 
May 30 in Hot Springs, Virginia. E. M. 
Ransom, president of the association, in 
his annual report, discussed the purpose 
of insurance regulation, especially in 
relation to the use of power by the In- 
surance Commissioners, and the engineer- 
ing activities of the association. 
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the plan’s being a deviation under the law 
was reversed. 


Actually, at the time the Commissioner 
issued the order, thirty-six fire insurers in 
Arkansas had asked for and received per- 
mission to use the installment plan. North 
America, however, is the oldest and one of 
the largest stock fire insurers in America, 
and suit was brought only against it. The 
opinion will, nevertheless, clear up the status 
of all fire insurers in regard to the install- 
ment plan. 


Ohio Superintendent 
Warns Fire Reinsurers 


Superintendent Robinson of Ohio warned 
fire insurance companies authorized to do 
business in the state that it is unlawful for 
them to assume reinsurance of Ohio risks 
from companies not authorized to do the 
business of fire insurance in Ohio. The pen- 
alty set forth in the Ohio Code for infrac- 
tion of this law is revocation of authority for 
not less than ninety days. The Superintend- 
ent has received information that authorized 
fire insurance companies are accepting rein- 
surance of Ohio risks from casualty insur- 
ance companies. He advised fire insurers 
reinsuring such risks to take immediate steps to 
discontinue doing so. 


H and A Underwriters Conference 
Celebrates Fiftieth Anniversary 


Highlight of the Fiftieth Annual Meeting 
of the Health and Accident Underwriters 
Conference in Detroit May 14-16 was the 
Fiftieth Anniversary Luncheon on the open- 
ing day. R. Perry Shorts, first president of 
the conference after its merger in 1915 with 
two other trade organizations, was the prin- 
cipal speaker at the luncheon. Mr. Shorts, 
who spoke on “Business Problems of the 
Past,” is president of the Second National 
Bank and Trust Company, Saginaw, Michigan. 


The living past presidents of the confer- 
ence were guests of honor at the luncheon, 
chairman of which was George F. Manzel- 
mann, president of the North American 
Accident Insurance Company. 


The conference celebrated its golden an- 
niversary at its birthplace, Detroit, where 
it was formed fifty years ago, as the Detroit 
Conference, by a handful of companies who 
were forced into cooperation by the stress of 
the times. Mr. J. B. Pitcher, one of the found- 
ers, was an honored guest at the luncheon. 


The Coverage 


E. J. Faulkner, president of the confer- 
ence, in his opening address, told of the ex- 
pansion of the accident and health business 
which has taken place in the lifetime of the 
conference. In 1901, he said, the total vol- 
ume of health and accident premiums did 
not amount to $25 million. This year the 
volume is expected to be over $1.5 billion, a 
460 per cent increase over the $326 million 
total of a decade ago. Sinée 1935, the num- 
ber of carriers offering the protection of 
sickness and accident insurance has doubled, 
and today stands at about six hundred. 


Others who spoke at the meeting were: 
Louis C. Morrell, vice president of the 
Continental Casualty Company, who dis- 
cussed special risks in accident and health 
insurance; John W. Joanis, assistant sec- 
retary of the Hardware Mutual Casualty 
Company, who spoke on the work of the 
Health Insurance Council; and Fred A. 
Replogle, Ph. D., psychologist, who spoke 
on the practical and professional aspects of 
management. 


E. H. Mueller, general agent for the Prov- 
ident Life and Accident Insurance Company 
in Wisconsin, addressed the meeting on 
agency development gained from thirty-seven 
years’ experience; Basil O’Connor, presi- 
dent of the National Foundation for In- 
fantile Paralysis, spoke on “The American 
Family and Polio,” and George L. Ekern 
of the law firm, Ekern, Meyers and Mat- 
thias, presented his observations on the 
regulation of insurance. Mr. Ekern’s speech 
is printed in this issue at page 409. 


“Big Government Grows Bigger” was the 
subject of a talk by Junius B. Wood, free- 
lance author and foreign correspondent, at 
the concluding session. Mr. Wood was an 
expert consultant for the Secretary of War 
in World War II and is the author of a 
current “Seedbeds of Socialism” series now 
being published in Nation’s Business. 


Bohlinger Will Defend Suits 
for Preferred'’s Auto Policyholders 


New York Superintendent of Insurance 
Alfred J. Bohlinger has announced a pro- 
cedure to expedite the handling of New 
York automobile liability claims pending 
against the Preferred Accident Insurance 
Company of New York now being liquidated. 


Under this plan Superintendent Bohlinger 
explained that he will, upon request of auto- 
mobile policyholders, arrange to defend 
them in any court action arising out of ac- 
cidents occurring prior to the effective date 
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of the liquidation order. Heretofore as- 
sureds were required to defend suits at their 
own expense. This is the first time that it 
has been possible for thes Superintendent to 
defend such lawsuits. The power to defend 
these suits is conferred on him under the 
terms of the law creating the Motor Vehicle 
Liability Security Fund. This law was en- 
acted by the legislature in 1947, 


The Superintendent also stated that claim- 
ants covered by the fund will be requested 
to appear at the liquidator’s office to discuss 
their claims. It is the intention of the 
liquidator to process these claims promptly. 
la this connection he will have a special unit 
to handle these cases. 


Mr. Bohlinger emphasized that the new 
procedure is expected to accelerate the pay- 
ment of valid claims through the security 
fund, pointing out that in prior liquidation 
proceedings similar claimants were required 
to await a general distribution of assets. 


The Superintendent also pointed out that 
arrangements had previously been made for 
the prompt payment of benefits to injured 
workmen covered by the New York Work- 
men’s Compensation Law. In addition, the 
liquidator is representing policyholders be- 
fore the Workmen’s Compensation Board 
on all claims arising prior to the effective 
date of the liquidation order. 


The Superintendent was authorized to 
liquidate Preferred Accident on April 30 
after the New York State Supreme Court 
found that further operation of the company 
would be hazardous to the public. Sub- 
sequently, the court established October 31 
as the deadline for claims and terminated 
liability on all policies at midnight, May 2. 


Ray Murphy Comments 
on State and Federal Legislation 


Ray Murphy, general counsel for the As- 
sociation of Casualty and Surety Companies, 
made his annual legislative report to that 


association May 3. During the year his 
staff had reviewed more than 8,500 bills, 
from Congress, forty-four states and three 
territories. 


He reported that an insistent demand for 
compulsory automobile liability insurance 
and unsatisfied judgment funds has been 
manifested in the legislatures, and that com- 
pulsory bills have been introduced in twenty 
states and Puerto Rico—some of the states 
being important insurance states such as 
New York, Ohio, Pennsylvania, Illinois and 
Indiana. The trend toward compulsory in- 
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surance, he said, is reflected in legislation, 
passed recently in New York and pending in 
Chio, which requires compulsory liability 
insurance on motor vehicles owned by minors, 


Mr. Murphy also talked about the war 
damage bills in Congress, and expressed 
the hope of the association that a law would 
be passed quickly. He spoke particularly 
in relation to reinsurance of workmen’s 
compensation carriers, pointing to the catas- 
trophic consequences that would result if 
the courts held employers and liability in- 
surers liable for war injuries caused work- 
mien as a result of enemy attack. 


Mention was made of the 1950 excess 
profits tax legislation; Mr. Murphy thanked 
the Joint Subcommittee on Federal Income 
Taxes, through whom the insurance industry 
presented its views to Congress, for a law 
“which seems to be reasonably satisfactory 
to our business and is far more satisfactory 
than the version originally considered.” 


Massachusetts Mutual Centennial 


The history of the Massachusetts Mutual 
Life Insurance Company, which was founded 
in 1851, is recounted in a book just pub- 
lished: A Century of Service—The Massachu- 
setts Mutual Story. 


Written by Richard Hooker and _ illus- 
trated by R. J. Holden, the 191-page book 
relates the company’s history to the country’s 
technical and economic growth and to sev- 
eral outstanding personalities of the decades. 


New York Auto Rates Increase 


Automobile liability insurance rates will 
be increased by twenty per cent for bodily 
injury coverage and ten per cent for prop- 
erty damage liability coverage, according to 
new rate schedules filed with the. New York 
Insurance Department by the National Bu- 
reau of Casualty Underwriters and the Mu- 
tual Insurance Rating Bureau on behalf of 
most automobile insurance companies. 


The new rates will apply to policies writ- 
ten on or after June 1, 1951, and in addition 
will also apply to all policies with effective 
dates of July 1 or later, regardless of when 
written. 


Automobile liability insurers suffered heavy 
underwriting losses during the last half of 
1950 and the first few months of 1951. Higher 
accident frequency accounts partly for the 
losses. In addition, inflation has brought 
increased claim costs for both settlements 
and verdicts. 
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Life, Health and Accident Manual 


Principles of Claim Adjusting. Jerome F. 
Kutak. Callaghan & Company, 401 East 
Ohio Street, Chicago 1, Illinois. 1950. 244 
pages. $6. 

The first two chapters of this book deal 
with historical aspects and general princi- 
ples of life, health and accident insurance 
and with the legal aspects of governmental 
supervision. The next seven chapters are 
largely patterned around the departmental 
organization of the insurer and are entitled 
Agency Division, Underwriting Division, 
Investment Division, Investigation of Claims, 
Law Division, Medical Division and The 
Claim Adjuster. The final chapter, Legal 
Principles of Contract Relationship, takes 
up 111 pages of the book. Another ten 
pages are devoted to the reproduction of 
various forms for waiver, receipt and re- 
lease. The table of cases occupies another 
thirteen of the total 244 pages. 


A wealth of information, written in an 
interesting style, is contained in the book, 
which its subtitle designates as “a manual 
explaining the procedure, with background 
material, for settling claims under life, 
health and accident insurance policies.” 


The term “procedure” in that statement 
is used in a limited sense. The book deals 
in only a collateral way with the subject 
matter one might expect to find of major 
importance in a discussion of the principles 
of claim adjusting. The techniques of in- 
vestigating a claim—of getting the facts on 
the occurrence of the insured event—are 
obliquely approached, in a perhaps overly 
brief reyiew of the rules of evidence. With 
the perspective acquired from years of prac- 
tical experience the author states that “from 
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the investigator’s standpoint, it is not so im- 
portant to adhere strictly to the so-called 
hearsay rule, and all its alleged exceptions, 
as it is to obtain the best evidence that is 
available.” 


As the author points out, the occupation 
of paying claims is in the stumbling infancy 
of becoming a profession. Study, analysis 
and the development of technique are now 
being passed on from one individual to an- 
other in the school of experience. 


Dealing with the principles of claim ad- 
justing as only a part of the law of insur- 
ance, the book contains a very good 
discussion of many principles of substantive 
law. That discussion is flavored with a 
mixture of business principles and common 
sense. The author says, for example, that 
the adjuster’s primary objective in negotiat- 
ing is to accomplish settlement as soon as 
possible for the lowest proper figure. Law- 
yers should realize, he continues, that the 
company is very seldom interested in estab- 
lishing a precedent; on the contrary, it 
wants to dispose of a particular claim as 
reasonably as possible. Any reputable in- 
surance company wishes to pay legitimate 
losses promptly, and the greatest service 
a lawyer can render an insurer is to effect 
fair settlements quickly. 


The author is vice president and general 
counsel of Guarantee Reserve Life Insur- 
ance Company and past president of the 


Chicago Claim Association. His discussion 
throughout the book, though dealing with 
many controversial problems, discloses a 
refreshing candor. He has a great deal to 
say, and one never gets the impression that 
he is trying to convince the reader of some- 
thing that may not be true. 
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Job Changed? 
—No Change in Mental Attitude 


Job Modifications Under Collective Bargain- 
ing. Richard A. Lester and Robert L. 
Aronson. Industrial Relations Section, De- 
partment of Economics and Social Insti- 
tutions, Princeton University, Princeton, 
New Jersey. 1950. 77 pages. $2. 


The problems of readjusting the worker's 
mind to readjustments in the _ technical 
methods involved in his job is what the 
Princeton study set out to answer. By 
availing itself of all possible avenues of 
information on company and union experi- 
ence involving small-scale, frequent changes 
(major changes create few problems) result- 
ing in a series of small job alterations over 
a period of time, the group has arrived at 
some answers which, though admittedly 
provisional, are sound and helpful to labor 
relations practitioners. From its four case 
studies and survey of twenty companies, the 
Industrial Relations Section observes that 
difficulties in adjustment are lessened: (1) 
where, when the change results in a reduc- 
tion in the working crew or the substitution 
of one category of workers for another, 
other jobs with equal earnings’ possibilities 
are available; (2) where advance notice of 
the change is given, and its effects on earn- 
ings are discussed with union representatives ; 
(3) where as many job-modification disputes 
as possible are settled at the first steps in 
the grievance procedure; (4) where pro- 
duction standards and wage rates are kept 
up to date so that changes in job content 
are not used as occasions to correct an 
accumulated laxity by tightening standards 
and downgrading jobs. A further discovery 
made was that treating principles as guides 
rather than as absolute criteria can help 
break down barriers to adjustment as also 
will management’s tempering its confidence 
in time-study reports, job evaluations, etc. 
with an understanding of worker psychology. 


Griswold on Taxation 


Cases and Materials on Federal Taxation, 
Erwin N. Griswold. The Foundation Press, 
Inc., 268 Flatbush Avenue Extension, 
Brooklyn 1, New York. Third edition, 1950. 
834 pages. $7.50. 


Ten years ago when the first edition of 
this book was published, it was the first law 
school book to deal solely with federal 
taxation. In the present day, taxation 
permeates the law, and there are few trans- 
actions which can be carried out without 
consideration of tax matters. More and 
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more law schools have come to realize this 
point and offer a course in taxation in 
either the second or third year of the study 
of law. 


This book is one of the university case- 
book series of the publishers, It is of par- 
ticular value to the law and accounting 
office because of the importance of the cases 
selected and the notes usually following 
each division. These notes are replete with 
citations to articles on the subject of taxa- 
tion appearing in law reviews and other 
tax publications. 





ARTICLES 


Articles of interest in other 


legal publications 





Sticks and Stones . . . Liability in 
tort for name-calling is the topic under dis- 
cussion in this lengthy article. The author, 
a Vanderbilt University law professor, says: 
“Name-calling is ordinarily not regarded as 
actionable no matter how oppro- 
brious or violent the epithet.”—-Wade, “Tort 
Liability for Abusive and Insulting Lan- 
guage,” Vanderbilt Law Review, De- 
cember, 1950. 


Government Control over Freight Rates 
. . « Conflict in the workings of the Inter- 
state Commerce Commission and the Fed- 
eral Trade Commission, when the ICC 
sought to adjust the relative economic status 
of various sections of the country through 
freight-rate regulation and the FTC waged 
its campaign against basing-point prices, 
caused extensive litigation in the relatively 
poor South—Peairs, “The Golden Eggs: 
A Study in Tragelaphine Anatomy,” Uni- 
versity of Pennsylvania Law Review, Novem- 
ber, 1950, and December, 1950. 


Facts About Public-Officer Removals... 
This article is concerned with administra- 
tive removal of public officers whose offices 
are created, and duties defined by statute.— 
Ford, “Administrative Removal of Public 
Officers,” Boston University Law Review, 
November, 1950. 


Will Antitrust Laws Guard Civil Rights? 
. . « Occasional use of the antitrust laws 
to effect social, as well as economic, pur- 
poses has occurred in the past and may 
well occur in the future, according to the 
author.—Marcus, “Civil Rights gnd_ the 
Antitrust Laws,” University of Chicago Law 
Review, Winter, 1951. 
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Continued from page 408 





ance is declared by the insurer not to have 
been in effect at the time of the accident, 
the policy shall not operate to establish an 
exemption from security requirements (Chap- 
ter 530, Laws 1951, approved May 17, 1951). 


The Minnesota legislature changed a 
phrase in the section of law requiring the 
Commissioner to forward to insurance car- 
riers copies of accident reports listing their 
policies as proof of financial responsibility. 
Where formerly the section stated that “Upon 
receipt of a report of an accident and in- 
formation that a motor vehicle liability 
policy or surety bond was in effect at the 
time of the accident,” the insurer should be 
so notified, the words “motor vehicle” have 
been changed to “automobile” (Chapter 126, 
Laws 1951, approved March 24, 1951). 


The Legislative Council of Maryland has 
been authorized to study the subject of 
compulsory motor vehicle insurance during 
the interim between the 1951 and 1952 ses- 
sions of the legislature in view of a bill 
introduced in the 1951 session which would 
establish such a system of insurance in that 


state (H. Res. 77, adopted March 31, 1951). 


North Carolina has passed a law requiring 
taxicab companies to prove financial re- 
sponsibility in order to operate in the state, 
subject to limits (exclusive of interest and 
costs) of $5,000-$10,000 for bodily injury 
and $1,000 for property damage for opera- 
tors of less than fifteen cabs, and $10,000- 
$20,000 for bodily injury and $1,000 for 
property damage for operators of more than 
fifteen cabs. Sinking funds approved by 
the municipality in which the cabs are 
operated will be deemed as meeting the 
requirements of the law (H. B. 126, ratified 
March 27, 1951). 


Other State Legislation 


Accident and Sickness Insurance 
A law to make uniform the provisions of 
individual accident and sickness policies has 
been enacted in Arkansas. The law defines 
accident and sickness insurance, states the 
form of policies, the required provisions and 
filing procedure. It does not apply to group 
insurance, workmen’s compensation, con- 
tracts of reinsurance or life contracts pro- 
viding accident and sickness benefits (Act 
No. 394, Acts 1951, approved March 21, 1951). 


_Agent’s Licenses .. Persons in 
Nevada wishing to be agents for life, acci- 
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dent and health insurance; casualty, fidelity 
and surety insurance; or fire and marine 
insurance must in the future take written 
exams in order to receive a license. The 
law excepts certain persons from this re- 
quirement, and also provides for the issu- 
ance of temporary licenses, not to exceed 
forty-five days and nonrenewable (Chapter 
311, Laws 1951, approved March 22, 1951). 
gee A new section has been added to 
Idaho regulations for agents, providing that 
no agent whose license has been revoked 
may apply for ancther within one year 
(S. B. 171, approved March 22, 1951). 

Under an amendment to Arizona law, 
agent’s licenses are no longer transferable; 
formerly, they were so on the approval of 
the Commissioner. Provision is made for 
annual expiration and renewal of licenses, 
for the licensing of nonresident agents by 
the corporation commission, and for the 
issuance of a temporary license to a salaried 
employee of an admitted insurer who is 
sent to Arizona by the insurer to take the 
place of a deceased agent. This amendment 
also raises the license fee for solicitors from 
$5 to $10 (Chapter 146, Laws 1951, ap- 
proved March 29, 1951). Kansas law 
stipulating the fees and taxes to be charged 
insurance companies and fraternal benefit 
societies domiciled in other states has been 
amended to make its provisions inapplicable 
to agent’s licenses and the fees charged 
therefor (S. B. 39, approved March 24, 1951). 


Fire Prevention Regulations . .. Hotels in 
Utah will henceforth be required to comply 
with fire protection regulations adopted by 
the state board of health, which shall be in 
conformity with standards recommended by 
the National Board of Fire Underwriters. 
Formerly, Utah law had specific rules re- 
garding fire escapes and fire prevention 
(S. B. 168, approved March 5, 1951). 


Group Life Insurance . . . The Kansas 
legislature has enacted a law regulating 
group life insurance, defining such insur- 
ance and stating who is eligible for it. It 
prescribes standard provisions for group 
life policies, and provides for notification of 
the privilege of conversion to an individual 
policy of insurance (H. B. 265, approved 
March 28, 1951). . . . New York public 
housing authorities are now permitted to 
take out group life insurance (Chapter 499, 
Laws 1951, approved April 3, 1951). ... 
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A new Maine amendment provides for 
group life coverage of employees of a cor- 
poration with which an employer meeting 
coverage requirements is under contract to 
provide specified services at cost (Chapter 
102, Public Laws 1951, approved April 2, 
1951). ... An amendment to the New York 
Insurance Code provides that in the event 
of termination of employment an employee 
wishing to convert his group insurance to 
an individual policy may have the option 
of taking out a single-premium term insur- 
ance policy for one year and then convert- 
ing to any other form he wishes (Chapter 
500, Laws 1951, approved April 3, 1951). 


Investments . . . In addition to all in- 
vestments now authorized by law, Arizona 
insurers may now invest in bonds of public 
utilities secured by first mortgages, muni- 
cipal or county utility bonds, bonds issued 
by local improvement districts to finance 
local improvements, and assets of companies 
purchased, merged or reinsured, subject to 
certain restrictions and limitations (Chapter 
121, Laws 1951, approved March 28, 195'1). 

In Oklahoma, regulations regarding 
investments have also been amended: Loans 
on real property may not exceed sixty per 
cent of the fair market value (it was for- 
merly fifty per cent) and the fair market 
value is to be determined by a competent 
appraiser, where formerly it was based on 
the amount of fire insurance carried. A 
new limitation provides that the encum- 
brances be insured for the benefit of the 
mortgagee in an amount not less than 
the unpaid balance of the loan. Under the 
same amendment, insurers may now invest 
in bonds or notes secured by mortgages 
guaranteed under the Servicemen’s Read- 
justment Act (H. B. 90, approved April 
5, 1951). . . . Oklahoma insurers are now 
also permitted to acquire and hold real 
property in incorporated towns and cities 
for investment purposes, provided the prop- 
erty is used commercially or industrially. 
The section allowing the acquisition of real 
property now applies both to domestic and 
foreign insurers (H. B, 150, approved March 
29, 1951). 


Mutual Benefit Life Associations .. . 
Under amendments to the Idaho insurance 
law, mutual benefit life associations may in- 
sure against disability only of a total and 
permanent nature. Gross premiums may in- 
clude expenses of operation, and members are 
no longer subject to dues in addition to 
or as part of the gross premium. The re- 
quirement that certificates and policies state 
the portion of the premium payable into the 
general fund has been repealed. The amend- 
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ments further provide that notices of 
payments be sent at least fifteen days in 
advance of the due date, and limits the appli- 
cability of the grace period to payments 
other than that of the regular premium (S. 
B. 93, approved March 8, 1951). 
Nonresident Insurance Brokers. . . New 
Mexico has enacted a law providing retali- 
atory and/or reciprocal requirements for 
nonresident brokers doing business there 
who are residents of a state whose laws 
impose higher fees upon nonresident brokers 
than does the State of New Mexico (Chapter 
97, Laws 1951, approved March 13, 1951). 


Pensions . . . Under an amendment in 
regard to pensions, domestic insurers in 
Massachusetts may grant pensions to per- 
sons reaching the age of sixty-five who have 
been with the company ten years. The 
amendment also provides that the length of 
service required for pensions of any kind 
may include leave of absence granted for 
military service. Provisions fixing a maxi- 
mum amount for pensions and requiring 
that pensions for disability be discontinued 
when the pensioner recovers his earning 
capacity were repealed (S. B. 193, approved 
March 12, 1951). 

Rating Organizations . . . The Vermont 
Commissioner of Insurance has been au- 
thorized to promulgate rules and statistical 
plans for the recording and reporting of loss 
and expense experience, in order that the 
experience will be available annually for a 
determination of whether the companies are 
complying with the standards demanded by 
law (S. B. 21, approved April 3, 1951). 

Wrongful Death . . . The Colorado stat- 
ute providing that damages must be paid 
for death to persons dying of injuries 
caused by a public conveyance because of 
the negligence of an employee or defective 
equipment has been amended to limit the 
application of the statute to such conveyances 
carrying goods or persons for hire, and to 
raise the maximum liability to $10,000. The 
maximum liability in actions notwithstand- 
ing death has been raised from $5,000 to 
$10,000 (H. B. 78, approved March 28, 
1951), . . . The Minnesota wrongful death 
statute has been amended to provide for the 
appointment of a trustee to institute actions 
for death by wrongful act; upon the written 
petition of the surviving spouse or next of 
kin, the court having jurisdiction is author- 
ized to make such appointment. The amend- 
ment also extends the statute of limitations 
from two to three years, and raises the 
maximum amount recoverable under the 


statute from $10,000 to $17,500 (Chapter 
697, Laws 1951, approved April 23, 1951). 
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NEGLIGENCE 


Cases Involving Negligence, 
as Reported by CCH NEG- 
| LIGENCE REPORTS 


Permissive Joinder of Parties 
Does Not Affect Substantive Rights 


When a plate glass window, blown from a 
store front, struck and injured a woman pass- 
ing in the street, she sued for damages and 
her husband joined in the action, seeking 
recovery for loss of his wife’s services in 
the retail store they operated. The jury 
found the defendant guilty as to the wife’s 
clam and not guilty as to the husband’s. 
The defendant appealed, saying that since 
the same evidence had been offered in the 
single action for both claims, the inconsist- 
ency of the verdicts required that they be 
set aside. 

The Court of Appeals for the Seventh 
Circuit disagreed with this viewpoint. “A 
married woman’s right of action for damages 
because of her personal injuries and that of 
her husband to recover for loss of services 
are not by any means the same at law; rather 
they are separate and independent causes of 


action, each embracing factors absent from 
the other.” 


The company had also objected to the 
admission of testimony as to the fair, usual 
and customary compensation for the type 
ot work the wife had been doing in her hus- 
band’s store. The court also rejected this point. 

“In determining the amount of the dam- 
ages to which she was entitled by reason of 
the loss of her capacity to labor, evidence 
as to her special skills, if any, and as to the 
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usual and customary wages paid for work 
of the type she was qualified to perform 
prior to her injury was certainly relevant,” 
the court ruled. “Nor does the fact that 
plaintiff had, prior to her injury, worked only 
in her husband’s hardware store render such 
evidence inadmissible, for it could not prop- 
erly have been assumed that plaintiff might 
never thereafter find it necessary to support 
herself or to work for someone other than her 
husband.” 


The judgments were affirmed.—McGilvray 
v. Powell 700 North, Inc. United States Court 
of Appeals for the Seventh Circuit, January 
17, 1951. 18 CCH Nec iicence Cases 1112. 


Physicians’ Rules Do Not Apply 
to Drugless Healer 


A drugless healer is guilty of negligence 
when he continues treatment although he 
knows, or should realize, that his method 
is not succeeding, according to the Wash- 
ing Supreme Court. 


A woman with diabetes who disliked taking 
insulin consulted a drugless healer, who told 
her he could cure her condition by treat- 
ments not involving any drugs. He pre- 
scribed a diet and a system of baths and 
gave the woman more than forty treatments. 


While under his care the woman lost weight, 
had intermittent swelling of the ankles, devel- 
oped numbness in her lower limbs, and had 
trouble with her vision. Finally becoming 
alarmed, she entered a hospital and, under 
insulin treatments, eventually recovered. 

“We gather from the remarks of the trial 
judge,” the court said, “that he considered 
a licensed sanipractor when operating within 
his school of treatment should be governed 
by the same rules applicable to a physician. 
... The analogy does not apply to a drug- 
less healer because he is restricted by stat- 
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ute to that which is permitted under the 
license issued to him.” 

In this case, the court continued, the healer 
was not “negligent in the performance of that 
which he undertook to accomplish, .. . It 
was not what he prescribed or instructed 
appellant to do that created a foundation 
for legal liability. .. . Respondent knew, or 
should have known or discovered, his method 
of treatment for diabetes was not of a char- 
acter productive of reasonable success. When 
such a situation arises, it then becomes the 
duty of a drugless healer to cease and desist 
from treating the patient and to advise him 
to seek other relief.”—Carney et al. v. Lydon 
et al. Washington Supreme Court, March 26, 
1951. 19 CCH Necticence Cases 92. 


Landlord Has Duty to Warn 
Firemen of Hidden Dangers 


“In spite of the recognized split of au- 
thority on the question presented in this 
case, we believe that the better rule by far 
is that landowners and occupants alike owe 
a duty to firemen to warn them of hidden 
perils where the landowner or occupant has 
knowledge of the peril and the opportunity 
to give warning.” 

In these words the Minnesota Supreme 
Court, passing upon the question for the first 
time, has ruled that the owner or occupant of 
a building does have some duty toward a 
fireman entering during an emergency. 


In the course of their duties, a group of 
firemen went to a warehouse in which the 
owner had built an insubstantial wall of con- 
crete blocks which could not withstand much 
lateral pressure. After the fire was extin- 
guished the firemen entered the building to 
make sure it was completely out. The wall 
collapsed upon them, killing three and seri- 
ously injuring a fourth. 


“On these facts we are presented with 
the problem of determining what duty is 
owed to a fireman who enters upon a land- 
lord’s premises in response to a call of duty,” 
the court said, and went on to reject several 
theories. They cannot be classified with tres- 
passers because they enter legally. They are 
not invitees or licensees because they may 
enter without invitation. They make “their 
entry primarily for the purpose of perform- 
ing a duty owed to the public.” 


The courts have been reluctant, the opinion 
continued, to hold that landlords have any duty 
to firemen to maintain their premises in a 
reasonably safe condition. The rule is that 
“firemen must accept the premises as they 
find them,” the court said. 
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However, the court said, while “we are 
well aware that many courts have held that 
firemen are entitled to be protected against 
only willful or wanton injury,” the trend of 
decisions is “to avoid extending these harsh 
rules beyond their present limits.” 

The fireman who had brought the case 
was held to have a cause of action in tort. 
—Shypulski v. Waldorf Paper Products Com- 
pany. Minnesota Supreme Court, January 12, 
1951. 19 CCH NEeEGLIcGeNce Cases 108. 


Hospital Not Liable 
for Nurse's Negligence 


While under an anesthetic for an oper- 


‘ ation, a patient was bady burned by an elec- 


tric plate which was part of the apparatus 
connected with an electrocautery knife being 
used by the surgeon. The patient sued both 
the surgeon and the hospital, a private insti- 
tution operated for profit which had fur- 
nished the nurse who made the mistake. 


The suit against the surgeon was dismissed 
and an award of $5,000 allowed against the 
hospital, which appealed. The Appellate 
Division of the New York Supreme Court 
reversed the judgment against the hospital. 


“Until the Court of Appeals expressly 
holds otherwise, the rule will be followed 
that a hospital whether charitable or private 
is immune from the liability by reason of 
the negligence of a doctor or nurse with 
respect to matters relating to the patient’s 
medical care and attention,” the decision 
said. It quoted with approval an earlier 
opinion in a similar situation: “The acts of 
preparation immediately preceding the oper- 
ation are necessary to its successful per- 
formance, and are really part of the operation 
itself. ... Whatever the nurse does in those 
preliminary stages is done, not as the servant 
of the hospital, but in the course of the treat- 
ment of the patient, as the delegate of the 
surgeon to whose orders she is subject. The 
hospital is not chargeable with her knowl- 
edge that the operation is improper any 
more than with the surgeon’s.”—Bakal v. 
University Heights Sanitarium. New York 
Supreme Court, Appellate Division. Decem- 
ber 19, 1950. 18 CCH NeEcLicENce Cases 1103. 


Unreasonable Delay in Shipping 
Must Be Proved 


Plaintiff brought suit against defendant 
railroad company for damage to and de- 
terioration of a load of pelts, assigning as 
the cause of the damage unreasonable delay 
in shipping. 
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The pelts were loaded onto defendant's 
freight car in the City of Chicago on August 
30 and delivered at their destination eight 
miles away in the same city eight days later, 
a “long weekend” occurring within this 
period because of Labor Day. 


There was evidence presented to show 
that the freight car on which the pelts were 
loaded was under the control of another 
railroad company at the time of the loading 
and that defendant was a connecting and 
terminal carrier rather than the initial car- 
rier; since there was no competent evidence 
disproving this, defendant was so held. 


The sole evidence offered as proof of 
defendant’s negligence consisted of the time 
the pelts were loaded and their condition 
at that time, a description of the freight 
car, and the time of their arrival at destina- 
tion and their condition then. 

Judgment was entered in the lower court 
on a directed verdict for defendant. 


On review, the court declared that the 
case could be based only on the common-law 
liability of defendant as a connecting car- 
rier since federal law did not apply to this 
intrastate transaction. Under the common 
law in Illinois mere proof of delay would 
not be sufficient for a verdict for plaintiff; 
unreasonable delay involving want of ordi- 
nary care had to be proved. 


Plaintiff herein did not present any evi- 
dence as to the reasonable and customary 
time required to make a shipment between 
the two points involved, but argued that 
the court should take judicial notice that the 
time involved herein was so unreason- 
able as to constitute negligence, and that 
the burden was upon defendant to show 
that it was not a’party to such delay. 


The court, however, though it thought 
the time involved did appear unreasonable, 
said that it could not be held so without 
proof, since the authorities place the burden 
upon plaintiff to offer at least some proof of 
negligence, and this rule should apply 
especially in this case in light of the fact 
that defendant, being a connecting carrier, 
was responsible only for its own negligence 
and there was no proof as to when it re- 
ceived the shipment. The court felt also 
that it would be “hazardous” for it to take 
judicial notice of a usual and customary 
time for such a shipment. 

The judgment for defendant was affirmed. 
—Coliger Trading Company of New York v. 
Chicago and North Western Railway Com- 
pany. United States Court of Appeals for the 
Seventh Circuit. October 11, 1950. 18 CCH 
NEGLIGENCE CASEs 726. 
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Instructor ‘‘Buzzing’’ Plane 
Is Within Scope of His Employment 


A flying student was injured when the 
plane in which he was training crashed 
while under the control of his instructor. 
He sued both the instructor and the in- 
structor’s employers. In the trial court, all 
the defendants entered motions for directed 
verdicts; those of the employers were sus- 
tained, but verdict was had against the 
instructor. Plaintiff appealed the judgment 
for defendant employers. 


Plaintiff and his instructor were flying in 
a dual control plane. Plaintiff had about 
thirty-eight hours flight time, and he took 
the controls and handled the plane under 
the instructor’s guidance. Then, after they 
had been flying a while, the instructor took 
the controls, and started to “buzz” the plane, 
that is, to maneuver it close to the ground 
at an excessive speed. Such flying is not 
good flying practice, and is in many places 
against the law. Despite plaintiff’s protests, 
the instructor continued to do this, and the 
plane crashed into a river, seriously injur- 
ing plaintiff. 


The reviewing court declared that by tak- 
ing over the controls and operating the 
plane, the instructor was acting within the 
scope of his employment, as this was part 
of the job of instructing. And, said the 
court, he was acting within the scope of his 
employment no matter what his motive in 
so taking over. “His motive is not ma- 
terial if he was still engaged in defendants’ 
business and if his acts in taking the con- 
trols and thereafter operating the plane 
were part of his duties and within the scope 
of his employment.” Furthermore, the fact 
that he buzzed the plane instead of merely 
flying was also immaterial. “So long as 
the act ... is done in the performance of 
the master’s business as well as ‘for fun’, 
such an act or omission is deemed to be 
within the scope of employment.” 


The court held that since the instructor 
was acting within the scope of his employ- 
ment his employers were liable to plaintiff 
for the injuries resulting from the negligent 
operation of the plane. 

The cause was reversed and remanded.— 
Linam v. Murphy, IT, et al. Missouri Supreme 
Court. Filed September 11, 1950. 19 CCH 
NEGLIGENCE CAsEs 134. 


Licensee or Invitee? 


Whether plaintiff was an invitee or a 
licensee on defendant’s premises was the 
question on which plaintiffs right to re- 
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cover depended in this suit for personal 
injuries. In Illinois, an owner has a duty 
to an invitee to keep his premises reason- 
ably safe, whereas to a licensee he has only 
the duty not to wilfully and wantonly cause 
him injury. 


Plaintiff was awarded a verdict in the 
lower court on these facts: He was a con- 
tractor of odd jobs, and had contracted 
with defendant hotel to dismantle and re- 
move some old refrigerators from its base- 
ment, and to receive in return whatever 
price he could get for them. Some of the 
pipes and timbers removed from the re- 
frigerators were more than fifteen feet long 
and could not be taken up on the service 
elevator. Plaintiff asked some employees 
of defendant who were assisting him how 
he could get the pipes out of the building, 
and suggested that taking them through a 
tunnel which led to a nearby theater might 
be the solution. Defendant’s employees 
advised him that this was not a good idea, 
since the theater did not belong to the hotel; 
but they did not prohibit plaintiff from 
using the tunnel. One of the employees 
testified that plaintiff insisted on looking at 
the tunnel to see if it would be feasible 
to take the pipes through, and that he then 
offered to take him to see it. Plaintiff testi- 
fied in this respect that this employee had 
said to him, “Come on, follow me, I will 
show you.” As the two men proceeded 
in the dimly lit basement to the tunnel, a 
metal object or hook struck plaintiff in the 
eye, causing him to become totally blind. 


To be an invitee on premises, said the 
reviewing court, a person must be present 
on such premises for purposes of a business 
transaction in which he and the owner are 
mutually interested. Here, it said, plaintiff 
was on the premises doing a job for de- 
fendant, and he was expressly invited by 
defendant’s agent to go to that part of the 
premises where the accident occurred. Evi- 
dence to this effect, said:the court, was 
sufficient for a finding that plaintiff was an 
invitee, and there was no evidence to sup- 
port a contention that he stepped beyond the 
bonds of his invitation to become a licensee. 
Judgment affirmed —Ellguth v. Blackstone 
Hotel, Inc. Mlinois Supreme Court. January 
18, 1951. 18 CCH NEcLiGence Cases 1137. 


Carrier Liable for Damage 
from Freezing 


Twenty-two plaintiffs involved herein 
shipped hatching eggs via defendant carrier 
to a single consignee. The consignee upon 
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receiving the shipment refused to accept it 
because the eggs had been frozen or chilled 
and were unfit for hatching purposes. Plain- 
tiffs sued defendant for the damages and 
were awarded a verdict. 


Defendant’s express receipt contained the 
following provision regarding its liability 
for shipments: “Unless caused in whole 
or in part by its own negligence or that 
of its agents, the company shall not be 
liable for loss, damage or delay caused by— 

. b. The nature of the property, or 
defect or inherent vice therein.” 

Under federal law a carrier is an insurer, 
and if goods are placed in its custody in 
good condition and delivered in damaged 
condition, the shipper is entitled to recover 
unless the carrier can establish that the 
damage was caused by one of the exceptions 
in the contract. 


The plaintiffs therefore had a prima facie 
case against defendant. Defendant sought 
to rebut the presumption of its negligence 
on the grounds (1) that it had no duty to 
furnish heat; (2) that the damage was 
caused by the nature of the eggs; and (3) 
that its proof of due care rebutted the pre- 
sumption of negligence arising from the 
establishment of a prima facie case. In 
respect to this last contention, defendant 
offered proof that, though it was under no 
duty to furnish heat, it had in fact done so. 


In regard to the first contention, the 
court said that since defendant solicited 
the shipment of hatching eggs and offered 
safe transportation regardless of season, 
and since the heating of cars is a recognized 
factor in express costs, defendant had an 
implied duty to furnish heat. 


As to the tendency of eggs to freeze, the 
court said that freezing is caused by an 
outside force, and unlike loss from decay 
or other propensities generally held to be 
inherent it is avoidable “by suitable precau- 
tion.” Furthermore, the issue of whether 
the damage resulted from the “nature of 
the property” was left to the determination 
of the jury, and “defendant was entitled to 
no more favorable application of the law.” 


In regard to the third contention, the 
court declared that since the goods were 
under the exclusive care of defendant, the 
fact that they arrived in a damaged condi- 
tion was in itself evidence of a lack of due 
care and, in the absence of a showing ot 
different cause by defendant, established its 
liability. Judgment for plaintiffs affirmed. 
—Akerly et al. v. Railway Express Agency, 
Inc. New Hampshire Supreme Court. Janu- 
ary 2, 1951. 18 CCH NEGLIGENCE Cases 1132. 
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LIFE 
| Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 





Gl Insurance— 
Which Wife Is the Widow? 


A man who had been married in Connect- 
icut later obtained a divorce in Arkansas 
and remarried there. When he went into 
service he named his second wife as bene- 
ficiary of his National Service Life Insur- 
ance, giving a Connecticut address. He 
was killed in action. 

The first wife asked a Connecticut court 
to declare the Arkansas divofce ineffective. 
The second wife appeared in protest, but 
the court held the first wife to be the lawful 
widow. Both women claimed the insurance 
in a subsequent proceeding. 

The second wife claimed. the money on 
the grounds that the determination of the 
Arkansas court should prevail, both be- 
cause it was first and because it obviously 
would accord with the wishes of the insured. 
The first wife maintained that since the 
Connecticut case had been actively litigated 
by both parties and no appeal had been 
taken, it must be followed. 

The court agreed with the first wife. 
“Had the second ‘wife’ . not appeared 
or, at least, not litigated the issue of status 
in the Connecticut proceeding, the argument 
made in her behalf might well prevail,” the 
opinion said. However, since she had 
fought the Connecticut case, “she is bound 
by that determination of status under the 
declaratory judgment theory and the pro- 
tection of the unreversed Arkansas decree 
is no longer open to her.”—U. S. v, Oswald. 
United States District Court, District of 


Delaware. June 27, 1950. 14 CCH Lire 
Cases 618, 


External and Violent Injury 
Is Presumed to Be Accidental 


_ Plaintiff beneficiary sought to collect double 
indemnity benefits under a policy of insur- 
ance issued on the life of her husband. 

; Her husband came home one night, look- 
ing “like someone who had been drinking,” 
with a bleeding cut on the back of his head. 
He did not know that he was bleeding or 
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how he had been hurt. 
he died. 


The following day 
Later his wallet was found a mile 
and a half from his home with money and 
a gasoline rationing book missing. 

The insurance policy provided double in- 
demnity benefits for death resulting from 
“bodily injury effected directly through ex- 
ternal, violent and accidental means exclu- 
sively and independent of all other causes.” 
Double indemnity was specifically denied 
for death resulting from “homicide inten- 
tional or unintentional.” 


On trial, no evidence was offered by either 
party as to the cause of deceased’s death, 
and the lower court held that plaintiff was 
entitled to recover the double benefits. 


On review, the court stated that though 
the burden was upon plaintiff to prove that 
the injury causing death was effected by 
external, violent and accidental means, a 
showing of external and violent means raises 
a presumption of accident. Therefore, since 
the deceased’s injuries were clearly external 
and violent, it was incumbent upon defendant 
to show that they were other than accidental. 
Since it offered no competent evidence on 
this point, it was in no position to claim 
that plaintiff did not make a case. 

However, defendant also contended that 
the trial court erred in not admitting a state- 
ment by the physician who attended deceased 
before his death that he died from homicide. 
But the court held that this was properly 
held inadmissible by the lower court since 
the physician could not possibly have known 
how the deceased received the blow: The 
statement “was purely a conclusion on his 
part, and was of no probative value.” 


Judgment for plaintiff affirmed.—Federal 
Life Insurance Company v. Maples. Oklahoma 
Supreme Court. Filed February 27, 1951. 
14 CCH Lire Cases 841. 


For Insurance Purposes, 
Civil Death Is Physical Death 


When the primary beneficiary is sentenced 
to life imprisonment for the murder of the 
assured, who is entitled to the proceeds of 
the life insurance policy—the alternate ben- 
eficiary or the estate of the assured? In 
this case, the administrator of the assured’s 
estate brought an action to collect the pro- 
ceeds from the insurance company, claiming 
that the primary beneficiary — husband of 
the deceased — was not entitled to them by 
reason of the murder and that the alternate 
beneficiary was not entitled to them be- 
cause the primary beneficiary was still living, 
so that the estate was the rightful successor. 
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The secondary beneficiary intervened in 
the controversy, alleging that since the pri- 
mary beneficiary was officially dead she 
was entitled to the proceeds. The trial 
court held for the secondary beneficiary. 


The policy in question provided that the 
assured’s husband should take under the 
policy “if living,” and the basic contention 
of the administrator was that the secondary 
beneficiary could take, then, only if he were 
not living. 


The reviewing court quoted from the Cal- 
ifornia Penal Code, where it is provided that 
“A person sentenced to imprisonment in 
the State prison for life is thereafter deemed 
civilly dead.” Under this section the courts 
have treated civil death as having the same 
legal effect as physical death. “While civil 
death is not identical with physical death in 
all respects,” said the court, “so far as the 
problem here presented is concerned there 
is no legal difference between the two.” 


As to the specific stipulation in the policy 
—‘“if living’—the court said: “Once it is 
determined that for the purpose of ascer- 
taining who is entitled to the proceeds of 
a life insurance policy civil death is the 
equivalent of physical death, the words ‘if 
living’ must be interpreted to mean if civ- 
illy living or physically living.” 


The judgment for the alternate benefi- 
ciary was affirmed.—Beck v. West Coast Life 
Insurance Company et al., Knoll, Intervenor. 
California District Court of Appeal, First 
District, Division One. March 15, 1951. 14 
CCH Lire CAsEs 881. 


What Is an Accident? 


Plaintiff sought to collect double indem- 
nity under her husband’s insurance policy 
which provided for the payment of double 
benefits if death were caused by bodily 
injury “effected solely through external, vio- 
lent and accidental means.” 


The deceased often came home drunk 
and abused and beat up his wife. She had 
submitted to his abuses for years and never 
attempted to fight back. On the evening 
of his death he had come home exceedingly 
drunk, and had beaten his wife and struck 
two of his children, knocking one of them 
unconscious. Eventually, he took up a 
gun and threatened to kill his wife. She 
testified later that the gun had been around 
the house for years, that the children were 
allowed to play with it and that it was 
never loaded. She said, too, that her hus- 
band often threatened to kill her when he 
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was drunk. Plaintiff was holding her baby 
at the time of the assault, and instinctively 
grabbed for the gun, struggling with her 
husband for possession of it. During the 
struggle, the gun went off, killing the assured, 


In the lower court, defendant moved for 
a directed verdict, but its motion was denied, 
and the jury returned a verdict for plaintiff. 


On appeal, defendant argued that its me- 
tion should have been granted since the 
death was not accidental, but was rather 
the natural consequence of the assured’s 
course of criminal conduct. It cited the 
rule that death sustained by an individual 
in an encounter brought on by his own 
assault with a deadly weapon is not death 
by accident. 


The reviewing court declared that in its 
opinion the circumstances involved herein 
did not “forecast death as a natural and 
probable consequence.” Such fights had of- 
ten occurred in the family; the deceased had 
often threatened to kill his wife; there was 
no proof that the deceased knew the gun 
was loaded, and there was evidence that 
ordinarily it was not. Furthermore, plain- 
tiff did not ordinarily try to fight off her 
husband’s attacks, so that her turning on 
him in this instance was an unexpected and 
unusual occurrence, which was the proximate 
cause of the assured’s death. 


It could not be held, therefore, said the 
reviewing court, as a matter of law, that 
the death was the natural and probable 
consequence of the events which occurred. 
Judgment affirmed.—Shields v. Prudential 
Insurance Company of America. New Jer- 
sey Supreme Court. March 19, 1951. 14 
CCH Lire Cases 878. 


N ANOTHER CASE plaintiff was in- 

jured when the bus in which he was 
riding stopped suddenly. He had gotten 
up from his seat in order to get off the bus, 
and the sudden stop threw him over the 
back of a seat and down onto the floor, 
causing him serious injury. He sued his 
insurer on a limited accident policy which 
provided for payment for loss occurring 
“as a result of an accident to any motor 
bus.” The lower court held for defendant, 
and the reviewing court concurred, ruling 
that plaintiff's injuries were not covered 
by the policy since the sudden stopping of 
the bus could not be construed to be an 
accident to the bus—Hembey v. Postal Life 
& Casualty Company of Kansas City. Ar- 
kansas Supreme Court. April 2, 1951. 14 
CCH Lire Cases 872. 


IL J— June, 1951 
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FIRE 
Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE —CASUALTY INSUR- 
ANCE REPORTS 





Policy Declarations Limit Coverage 


In this declaratory judgment action the 
insurer under an owner’s, landlord’s and 
tenant’s liability policy sought a decree of 
nonliability against the insured, Don Ogden, 
and others. The policy covered bodily in- 
jury liability and property damage liability 
arising out of the ownership, maintenance 
and use of Ogden’s premises in Utah. The 
pertinent parts of the policy were as follows: 


“Coverage B.—Property Damage Liability. 
To pay on behalf of the insured all sums 
which the insured shall become obligated to 
pay by reason of the liability imposed upon 
him by law for damages arising out of in- 
jury to or destruction of property, including 
the loss of use thereof, caused by accident 
and arising out of the hazards defined and 
covered by the schedule of declarations and 
special provisions.” 

The declarations read in part as follows: 

“1. The named insured is Don M. Ogden 
d.b.a. Don’s Sport Shop. 

“2. Post Office address of insured 

“6. Detail of insured premises, elevators, 
property, exposures, purposes of use there- 
of and method of premium computation: 

“Division 1—Premises, Operations, Prop- 
erty.” 

(Here follows a description of the area 
and the address of the premises.) 

“Stores—Clothing or Wearing Apparel 
—Retail. (135).” 

With regard to the declarations the policy 
read: “O. Declarations—By acceptance of this 
policy the named insured agrees that the 
statements in the declarations are his agree- 
ments and representations, that this policy 
is issued in reliance upon the truth of such 
representations and that this policy em- 
bodies all agreements existing between him- 
self and the company or any of its agents 
relating to this insurance.” 


The special provisions in part read: 
“The hazards shown to be covered in the 
declarations of this policy are defined be- 
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low, subject to the agreements, conditions 
and declarations of this policy: 


“1. Definition of Hazards: Division 1— 
Premises, Operations—The ownership, main- 
tenance or use, for the purposes stated in 
the declarations, of insured premises or 
property, and all operations occurring dur- 
ing the policy period which are necessary 
or incidental thereto a 


The insurer’s prayer for a declaration of 
nonliability was predicated on its assertions 
that the policy covered only hazards and 
liabilities arising out of the operations of the 
retail clothing and wearing apparel busi- 
ness, known as Don’s Sport Shop, and did 
not cover liabilities arising out of Ogden’s 
operations in the same place of business 
carried on in the name of Sevier Valley 
Liquid Gas and Appliance Company. The 
fire and resulting loss arose out of the 
operation of the latter business. 


The names of both businesses appeared 
on the windows of the building. Under the 
gas business, Ogden engaged in the filling 
of butane and propane gas containers, as 
well as selling the containers. A large storage 
tank was erected at the edge of the city 
and the containers were filled from this tank. 


A fire resulted at the insured premises 
from a leak in a defective container which 
had been filled at the storage tank and 
brought to the insured premises for de- 
livery to the customer. This resulted in 
extensive damage to the insured building, 
as well as to adjoining buildings. 


One Carr was soliciting agent for the 
petitioning insurance company as well as 
for other insurance companies. As _ such, 
he had authority to classify risks accepted 
by the insurer. Prior to the issuance of the 
original policy, Carr and Ogden had some 
discussions about a liability policy on 
Ogden’s butane operations. Consequently, 
Carr wrote the insurance company as 
follows: 


“Please get me information relative to 
writing a CLP for a partnership handling 
butane and propane gas and appliances. 
They have a large—6,000 gal_—storage tank 
and fill small tanks for individuals and sell 
appliances.” 


The company replied by letter that in 
view of previous disastrous experiences with 
such business, it did.not desire to write this 
insurance and referred him to another com- 
pany where it might be obtained. The com- 
pany’s reply to Carr’s letter was made 
known to Ogden. 
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Later, Carr and Ogden discussed a policy 
of owner’s, landlord’s and tenant’s liability 
coverage for all of Ogden’s operations at 
the address given in the policy. Asa result 
the original and renewal policies were 
issued. Ogden testified that he told Carr 
that he wanted a policy which would cover 
all operations at that address, and that 
Carr represented that the policy which he 
proposed would cover all such operations, 
and that it was then that he authorized Carr 
to obtain the policy. Carr also testified that 
it was his and Ogden’s intention to cover all 
operations at Ogden’s place of business, includ- 
ing the handling of filled gas containers. 


However, Carr had also given the com- 
pany a written statement stating that it was 
not his intention to cover the gas business 
and that he was convinced that Ogden un- 
derstood that the policy did not cover such op- 
erations. He also testified that he was friendly 
to Ogden and wanted to see him recover. 


Ogden furnished the information, “Don 
Ogden d.b.a. Don’s Sport Shop,” and 
“Stores—Clothing or Wearing Apparel— 
Retail,” as written into the declaration. 
Carr selected the classification, “Retail (135).” 


The trial court held that the insurance 
company could not challenge the classifi- 
cation of the risk inserted in the policy by 
Carr since Carr made the classification with 
full knowledge of the material facts and 
without any misrepresentation or conceal- 
ment on the part of Ogden. Hence the 
court concluded that the insurance company 
was liable for all Ogden was obligated to 
pay in damages as the result of the fire, 
and in addition for Ogden’s attorney’s fees 
in this action and in the others he was com- 
pelled to defend. 


The reviewing court said: 

“There is no contention here that there 
was fraud in the execution of the contract 
and we find no uncertainity or ambiguity 
in the terms or provisions of the policy. 
The legal effect thereof must, therefore, be 
determined from a consideration of the 
policy itself. 


“The business covered was ‘Don M. 
Ogden d.b.a. Don’s Sport Shop—Stores— 
Clothing or Wearing Apparel — Retail 
(135)’. By no stretch of the imagination 
can this be construed to include a business 
selling at retail propane or butane gasoline.” 

Regarding attorney’s fees, the reviewing 
court said the obligation of the company to 
defend Ogden “even if such suit is ground- 
less, false, or fraudulent” did not extend to 
actions not falling within the coverage of 
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the policy. The entire judgment for Ogden 
was accordingly reversed.—United Pacific In- 
surance Company v. Northwestern National 
Insurance Company et al. United States 
Court of Appeals for the Tenth Circuit, 
November 13, 1950. 7 CCH Fire and Cas- 
UALTy CASEs 304. 


Substituted Service Constitutional 


In a suit brought by an assured for 
breach of contract, defendant, an unauthor- 
ized insurer, moved to quash service of 
process, contending that the New York 
statute under which it was served with sub- 
stituted service of process did not apply to 
it, and that it was unconstitutional. The 
statute provides for such service on un- 
authorized insurers transacting business in 
New York. 

The court declared that delivering a con- 
tract in New York, investigating of claims 
by an agent residing in New York for that 
purpose, and use of a New York address 
and telephone number, constituted a trans- 
action of business in New York, and that 
the state had jurisdiction over the trans- 
action even though it was in interstate 
commerce, under the terms of the McCar- 
ran Act. Nor was defendant denied equal 
protection, as it claimed, but to the con- 
trary, because authorized insurers are also 
required to submit to substituted service — 
Ace Grain Company, Inc. v. American Eagle 
Fire Insurance Company et al. United States 
District Court, Southern District of New 
York, February 15, 1951. 7 CCH Fire 
AND CASUALTY CASEs 488, 


Local Agent Can Waive Provisions 


Plaintiff recovered in the lower court on 
defendant’s fire policy, which prohibited 
other insurance, even though she had an- 
other policy on the same risk. Defendant's 
policy provided that no waiver of the “other 
insurance” stipulation should be valid unless 
expressed in writing. Plaintiff contended 
that she told the local agent who issued the 
policy of the other policy of insurance. 
Since he apparently issued the insurance 
notwithstanding the stipulation prohibiting 
this other insurance, and since a local agent 
has all the powers of a general agent to 
issue policies and to waive provisions, the 
only question was as to whether plaintiff 
told the agent of the other insurance, and 
this question was properly for the jury. 
Judgment for plaintiff affrmed. — Buffalo 
Insurance Company of New York v. Borden 
Mississippi Supreme Court. February 26, 
1951. 7 CCH Fire anp Casuatty Cases 402. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


5 and 10 B. |. Limits Insurer's 
Liability, Not Victim's Recovery 


In a suit involving an insurer’s obligations 
under a law requiring insurance, two plain- 
tiffs sought to recover from the insurer the 
full amount of insurance demanded by stat- 
ute. They were injured by a motor carrier 
which was covered by an automobile policy 
to which was attached, in accordance with 
the provisions of the California Highway 
Carriers Act, a “Form T & S 391,” providing 
that the insurer would pay any final judgment 
against the assured for bodily injury to a 
third party, in the amount of $5,000 for one 
person and $10,000 for two or more. 


The two plaintiffs brought an action against 
four joint tortfeasors—the assured and three 
others—and were awarded verdicts of $50,000 
and $10,000, respectively. The assured was 
insolvent and paid nothing on the judg- 
ments, but $10,000 was paid on behalf of 
the other three defendants, $5,000 being 
awarded to each plaintiff. 


The plaintiffs then brought this action 
against the insurer to recover $5,000 apiece, 
and the trial court rendered judgment in 
their favor. On appeal, defendant contended 
that the purpose of Form T & S 391—to 
afford protection to an injured third party, in 
an amount up to $5,000—had been accom- 
plished by the payment of that amount to each 
plaintiff by the defendants in the other suit; 
and that the $10,000 liability limitation in the 
endorsement applied to the assured, and had 
consequently been met, so that the insurer was 
relieved from any further liability. It con- 
tended, moreover, that since the judgment 
was had against joint tortfeasors, the partial 
payment made must be considered as having 
been made for the benefit of all, and since 
it was in the amount of $10,000, the pro- 
visions of the act had been complied with 
and the policy was no longer effective. 

The reviewing court held that the $10,000 
limitation of liability applied to the insurer 
and not to the assured: “It would be unrea- 
sonable to hold that this agreement was 
intended, either by the law or by the en- 
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dorsement, to be a conditional obligation of 
the insurer to pay only so much of $5,000 or 
of $10,000 as a judgment creditor or credi- 
tors were unable to collect elsewhere.” And 
the rule as to the extinguishment of liability 
by the performance of an obligation by one 
of a number of joint tortfeasors, it held, is 
not invariable. A policy issued in accordance 
with the statute, it said, “imposes on the 
insurer ‘an original and direct liability’ ” and 
“any rule that might sometimes apply as 
between joint tort feasors, in the absence of 
any other relationship, should not be so 
extended as to relieve a surety from such 
a distinct statutory liability as that which 
here appears.” It held, therefore, that the 
insurer’s liability was not terminated by the 
payment of the partial judgment. Judgment 
for plaintiffs affirmed.—Giordano et al. v. 
American Fidelity & Casualty Company Inc. 
California District Court of Appeal, Fourth 
District. May 1, 1950. 34 CCH AuToMoBILE 
Cases 848. 


Mortgagee’s Rights Derivative 
Under Simple Loss-Payable Clause 


Plaintiff's mortgaged car was insured un- 
der a fire policy containing a simple loss- 
payable clause which provided that any 
loss should be payable to the mortgagee as 
his interest should appear. The policy con- 
tained another clause providing for the se- 
lection of an appraiser by agreement between 
the assured and the insurance company in 
case they could not come to a determina- 
tion of the amount of a loss. 


Plaintiff’s car was completely destroyed 


by fire. No agreement being reached as to 
the amount of the damage, the assured and 
the insurer agreed on an appraiser, who 
fixed the value of the auto at the time of 
its destruction at $365, and the amount of 
the loss at $315, according to a policy pro- 
vision providing for a deduction of $50 
from the actual cash value. 

The car was mortgaged for $650. The 
mortgagee joined the assured in this suit 
and they alleged that the car was worth 
$850 at the time of its destruction, and that 
the award of the appraiser could not stand 
since it was made without the knowledge 
or consent of the mortgagee whose mort- 
gage debt was still unpaid. 

The lower court held for defendants, 
limiting the award to $315, and plaintiffs 
appealed. 

The reviewing court held that the as- 
sured mortgagor was surely held by the 
terms of the award since it had been made 
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in good faith and in accordance with the 
terms of the contract, As to the mort- 
gagee, it held as follows: The contract con- 
tained no stipulation that the mortgagee 
should be notified of the appraisal proceed- 
ings. Furthermore, unlike a union or stand- 
ard mortgage clause, which creates a contract 
between the insurer and the mortgagee as 
well as between the insurer and the mort- 
gagor, so that the mortgagee is not bound 
by agreements between the other two parties, 
the simple loss-payable clause merely makes 
the mortgagee an appointee of the insurance 
fund, entitling him to receive from it up to 
the full amount of the mortgage. His rights 
are wholly derivative, however; they are 
based entirely on those of the mortgagor. 
He is consequently bound by any agreement 
between the insurer and the mortgagor. 
In this case, therefore, the mortgagee was 
bound by the appraisal, even though he had 
no part in the proceedings. 


The judgment was affirmed.—Green et al. 
v. Fidelity-Phenix Fire Insurance Company. 
North Carolina Supreme Court. Filed Feb- 
ruary 20, 1951. 35 CCH AvutTomoBILe Cases 
1155. 


Decree Voiding Indemnity Policy 
Held Inoperative as to Injured Party 


May one injured through the negligent 
operation of an automobile recover from an 
insurer who holds a decree in equity voiding, 
because of fraud in the procurement, an in- 
surance policy covering the vehicle, when 
the decree was entered against the named 
assured alone and was rendered in an action 
commenced after. the injuries were sustained ? 


This question arose under the following 
circumstances: Plaintiff recovered a judg- 
ment for $50,000 against the owner and the 
operator of the insured car for injuries suf- 
fered because of the operator’s negligent 
driving. The operator was driving with the 
permission of the insured and was therefore 
covered by the policy. Plaintiff was unable 
to collect any part of the judgment because 
of the insolvency of both driver and owner. 
Consequently, he brought this action against 
the insurer, basing his claim upon a policy 
provision stating that one “who has secured 
such judgment . . . shall thereafter be en- 
titled to recover under this policy to the 
extent of the insurance afforded by this 
policy.” All such policies were “deemed to 
include” such a provision by virtue of the 
New Jersey Motor Vehicle Financial Re- 
sponsibility Act (R. S. 17:28-2). 


The insurer’s liability under the policy for 
bodily injuries “sustained in one accident by 
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one person” was limited to $10,000, and plain- 
tiff demanded judgment in that amount. 


The insurer admitted liability for $5,000 
but denied liability for the other $5,000 on 
two grounds: (1) By the terms of the Finan- 
cial Responsibility Act (R. S. 39:6-20 (a)), 
when the policy coverage exceeds $5,000 the 
insurance carrier may invoke against the 
judgment creditor—as to the excess liability 
—any defense that would be good against 
the insured; (2) Such a defense was present 
here in a chancery decree declaring the policy 
void and of no effect. 


The chancery action was commenced about 
nineteen months after the plaintiff was in- 
jured. In that proceeding the insurance car- 
rier charged the assured owner with fraud 
in falsely representing to the insurer that no 
other insurance carrier had canceled an auto- 
mobile liability policy written in the name of 
the assured within one year immediately 
preceding the issuance of the policy in suit. 
The insurer now claimed that the chancery 
decree voiding the policy was res judicata as 
to the injured plaintiff. 


Not so, said the court, in holding for the 


plaintiff. “Plaintiff is not concluded by the: 


decree in equity on the issue of fraud in 
the procurement of the policy. While the 
injured person has no greater right under 
the policy than has the assured, he has ‘a 
cause of action the moment he is injured’ 
which ripens into a right of action when he 
recovers a judgment against the assured 
whose insolvency is proved by the return 
of an execution unsatisfied. And the oper- 
ator of the vehicle, while so engaged, ‘quali- 
fied as an insured, and upon the happening 
of the accident the assurance to him became 
an independent liability, independent of the 
underwriters’ responsibility’ to the named 
assured; and ‘the protection of the policy 
vested in him and inured’ to the injured 
person ‘as beneficiary as completely as if 
the unnamed assured ‘had been a named 
assured’, ., . In statutory intendment, there 
is not the privity between the named assured 
and the injured person essential to render 
the decree conclusive against the latter on 
the issue of fraud. The proceeding in equity 
eventuating in the decree now invoked was 
had after plaintiff suffered the injury tor 
which he recovered judgment. Plaintiff 
then had under the statute an interest in 
the subject matter which precludes the oper- 
ation of the principle of privity and renders 
the decree inoperative as to him for want 
of jurisdiction of the person. Generally, 
absent a statute contra, the assignee of a 
chose in action is not concluded by a judg- 
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ment for or against his assignor in a suit 
commenced after the assignment. Here, the 
relationship between the parties has a statu- 
tory basis. The policy of the act would not 
be served by a rule that would make plain- 
tiff privy to the decree and deny him the 
right to litigate the issue of fraud raised in 
bar of the direct action thus afforded where 
the assured is propf against execution.”— 
Dransfield v. Citizens Casualty Company of 
New York. New Jersey Supreme Court. June 
27, 1950. 34 CCH AutoMosiLe CAseEs 688. 


Employee of Common Carrier 
Held Passenger 


Is the employee of a common carrier, taken 
to and from work in one of her employer’s 
vehicles, a passenger in that vehicle? 


Plaintiff worked for a taxicab company as 
a dispatcher, and, because she lived so far 
from the place of her work, the company 
provided her with transportation to and 
from work in one of its cabs. She was 
injured while so riding, and sued her em- 
ployer for damages, obtaining a _ verdict 
against him. The judgment remaining un- 
satisfied, she brought this suit to recover 
the amount of the verdict from her em- 
ployer’s insurer. 


The insurer denied liability since its policy 
issued to the taxicab company specifically 
excluded injuries to employees while en- 
gaged in their employment; it contended 
that it was not customary for taxicab op- 
erators to give free transportation as an 
ordinary passenger to employees as a part 
of consideration for their services; that the 
transportation was an obligation assumed 
under contract; that it was incidental to 
and arose out of plaintiff's employment; 
and that, consequently, plaintiff was not a 
passenger, and not covered by the policy. 


Plaintiff contended that she was riding, 


not as an employee, but as a passenger of 
the taxicab company. 


The court below held for plaintiff, declar- 
ing that she was a passenger at the time 
of her injuries and entitled to protection. 


The reviewing court pointed out that 
though some jurisdictions regard employees 
of carriers carried to and from work in 
their employers’ vehicles as servants and 
not as passengers, the great weight of au- 
thority is to the effect that an employee 
receiving free transportation to and from 
work as part of his consideration is a pas- 
senger, for he performs all of his work at a 
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fixed place, and his services begin only when 
he reaches that place and end when he 
leaves. He is doing no service for his mas- 
ter while so traveling, and is consequently 
not in the capacity of an employee at that 
time. In this case, since plaintiff was not 
under the control of her employer while in 
the cab, since she performed no services 
while in the cab and had no obligation to 
use it, she became a passenger when she did 
avail herself of the opportunity to use the 
taxi. Judgment for plaintiff affirmed.—The 
Preferred Accident Insurance Company of 
New York v. Noe. Kentucky Court of Ap- 
peals. December 7, 1950. 35 CCH Avurto- 
MOBILE CASEs 810. 


Negligent Bailee Responsible 
for Damage Done by Thief 


“The operator of a parking lot as bailee 
for hire for the parking of automobiles for 
customers must exercise ordinary care to 
return bailed property in as good condition 
as when received.” 


This rule was applied in a case where the 
plaintiff parked his car in defendant’s lot 
about eight o’clock in the evening only to 
find it gone when he returned for it at 
10:40. It was found about twenty minutes 
later in another part of the city in a dam- 
aged condition. Plaintiff sued the parking 
lot owner for the damages, and received a 
verdict in the lower court. 


On appeal, the reviewing court declared 
that when the facts of bailment and the 
damaged condition of the property upon 
return were admitted, the burden was upon 
defendant to show that the loss did not 
result from his want of care. 


The evidence disclosed that there was 
only one attendant on duty the evening of 
the theft, and that he had charge of four 
connecting lots; that while he ate lunch 
the lots were unguarded; that while he was 
parking a car in one lot the other three 
were unguarded; that plaintiff's car was 
moved during the course of the evening to 
a place near a big gate which was open 
part of the time; and that the keys were 
left in the car by the attendant. The court 
held that these facts were sufficient to show 
lack of due care, and that this lack of care 
was the proximate cause of the damage to 
the property while in the hands of the thief. 
Judgment affirmed.—Schulze et al., d. b. a. 
Terminal Auto Park v. Allison. Oklahoma 
Supreme Court. Filed December 26, 1950. 
35 CCH AvtTomosite Cases 930. 


477 





A REPORT TO THE READER 


Continued from page 406 





not directly to the owner. The amusement 
park operator also owned and operated 
three speedboats on the lake. 


The boy and a companion rented one of 
the rowboats. When they got out onto the 
lake, a speedboat, in passing the rowboat 
at a distance of about ten feet, cause water 
to go into it until its gunwales, instead of 
being some eight or nine inches above the 
surface of the lake as they normally would 
have been, were only four inches above it. 
The boy attempted to row the boat, which 
was now difficult to maneuver, into the 
shore while his companion tried to bail out 
the water with his hands. Another speed- 
boat, with nothing to obstruct the view of 
the operator from a point 300 feet away, 
passed within twenty-five feet of the row- 
boat and filled it completely with water 
because of the waves caused, so that it 
began to sink. The boy tried to swin ashore, 
became seized with a cramp, and drowned. 


The boy’s administratrix sued the amuse- 
ment park operator, who asserted several 
defenses, among them the following: (1) 
The athletic association became bailee of 
the boats, in effect an independent con- 
tractor, so that the boy was the defendant’s 
licensee and not its invitee; (2) Any negli- 
gence attributable to the defendant (in fail- 
ing to have a sufficient number of lifeguards 
patrolling the lake) was not the proximate 
cause of the boy’s death. In affirming the 
judgment for the plaintiff, the reviewing 
court made short shrift of these contentions, 
holding: (1) The boy was a licensee of the 
defendant since his use of the boat was 
to the defendant’s business advantage; (2) 
That the boy was seized with a cramp 
while attempting to swim to shore was not 
so unusual or unnatural an occurence as 
to break the chain of causation between 


the defendant’s negligence and the boy’s 


drowning.” 


In sharp contrast to that decision is the 
case of Moore v. City of Ardmore.” Mr. 
Moore and a friend named Wright paid the 
city a fee to fish in a lake and hired a boat 
from the city. While the men were fishing 
a sudden storm came up, the high wind 
raised large waves, and while the men were 
trying to get the boat to shore it capsized 


and Moore drowned. Moore’s widow sued 
the city for wrongful death and introduced 
evidence to show the city negligent in the 
following respects: (1) The boat was not 
properly constructed with respect to its 
design and dimensions and was unsafe or 
unseaworthy; (2) the boat was not equipped 
with air chambers to insure its buoyancy; 
(3) the boat was not equipped with life 
preservers; and (4) no patrol or lookout 
was maintained to rescue those who might 
be capsized into the lake. 


While conceding that the owner of a 
place of amusement owes the invitees the 
duty of keeping the appliances and equip- 
ment in a reasonably safe condition, the 
court nevertheless held that Mrs. Moore 
could not recover damages from the city. 
Whoever built the boat thought its dimen- 
sions and design were all right, the court 
said, and if observation would show the 
dimensions and lines of the boat to be unsafe, 
this observation could be made as well by 
the lessee as by the lessor. The same goes 
for the failure to equip the boat with air 
chambers or life preservers, the court went 
on, “The invitee assumes the risks at- 
tendant upon the venture into which he 
enters. It would be illogical to say that the 
inviter owed the invitee the duty to pro- 
vide means of rescue from extra-ordinary 
risks that come from unusual or uncon- 
trollable sources.” 


Swimming 


Similar in result but different on the 
facts is the case of McGuire et al. v. Louisiana 
Baptist Encampment, Inc., et al.” Lawrence 
Lesley McGuire, a fifteen-year-old boy, at- 
tended an encampment of the defendant 
corporation at Lake Ponchartrain near 
New Orleans. The boy and some compan- 
ions, without obtaining the permission of any 
one in charge, went out of the encampment 
enclosure to a place where a boat was 
anchored. They took the skiff onto the lake, 
about a mile from the shore, and went in 
swiming. In some manner the McGuire boy 
got too far away from the boat, was unable 
to swim back and was drowned. The court 
held the boy’s parents could not recover 
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" Vignone, Administratrix v. Pierce & Norton 
Company, Inc., 9 CCH Negligence Cases 626 
(Conn., 1943). 
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24 CCH Negligence Cases 972 (Okla., 1940). 
34 CCH Negligence Cases 992 (La. App., 
1940). 
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from the nontrading corporation: there was 
no duty on the managers of the encampment 
to patrol the grounds or to place guards around 
to see that no one left without permission. 


Going Ashore 


Just as a baseball game is not over until 
the last man is out, so the risks incident to 
boating are not eliminated until each pas- 
senger is safely ashore. The plaintiff in 
Stern v. Franklin™ became painfully aware 


of that truism. She and two other ladies, 


were guests of the defendant at his cottage 
at Clark Lake, a small body of water near 
Jackson, Michigan. Late at night, at the 
defendant’s invitation, the four went for a 
ride in the defendant’s motor boat. After the 
ride, the defendant stopped the boat at a dark- 
ened pavilion landing and tied the bowline 
to a post on the dock, allowing some slack. 
The plaintiff was the last to leave the boat, 
and as she was stepping to the landing the 
boat suddenly moved outwards. She lost 
her balance, was thrown into the water 
and suffered severe injuries. The Supreme 
Court of Michigan, refusing her damages, 
said she should have taken greater pre- 
cautions for her own safety. 


Summary 


This brief review of small boat accidents, 
besides showing that the risk of bodily in- 
jury is unique to no particular type of 
water craft, demonstrates quite clearly the 
application of ordinary rules of tort law 
and the penchant which judges have for 
analogy. While points of contrast between 
highwWay accidents and waterway accidents 
may be seen in the host-guest relationship, 
in the prerogative of a ship owner to limit 
his liability to the amount of his interest in 
the vessei, and in the statutory require- 
ments regarding automobile policies and 
marine policies, these seem: small when 
compared with the similarities in rules to 
be applied in the two groups of cases. For 
example, in the small boat cases the courts 
have drawn explicit analogies to the auto- 
mobile cases regarding the rules of the 
road, the doctrine of last clear chance, the 
imputation of the negligence of the operator 
of a boat to his joint adventurer, and so 
forth, The courts have also likened some of 
the problems in the water craft cases to 
Property rules involving bailor and bailee, 
landlord and tenant, and so forth. 


Factual issues common to both cases in- 
volve the questions of whether the parties 
to the suit have fulfilled the requirements 


of the standard of care imposed upon them, 
Factual questions are important in any liti- 
gation; they probably are most important 
when the legal rules are clear and settled. 
But the legal rules seem less clear and less 
settled in the cases we have here reviewed 
than in many other areas of negligence law. 

Probably one of the most important legal 
factors in determining whether a _ pros- 
pective plaintiff may recover is the deter- 
mination of the legal relations between the 
defendant and the victim of the tort. By 
way of illustration, the cases show that 
different rules will be applied, by and large, 
when the following relations obtain: (1) 
The plaintiff is a passenger-for-hire and the 
defendant is a common carrier; (2) The 
plaintiff is a guest and the defendant his 
host; (3) The plaintiff and defendant are 
operators of water craft which collide; (4) 
The defendant operates a business and the 
plaintiff is his invitee, 

But the uncertainty of which concepts or 
categories will be applied does not end the 
story. The standard of care within the 
same category may be uncertain. Thus, 
the Connecticut Supreme Court of Errors 
readily affirmed the judgment against the 
defendant amusement park operator by 
terming the student an invitee. But the 
Oklahoma Supreme Court, in a case that 
seemed stronger in some ways, held the 
City of Ardmore not liable to the fisherman 
even though he was an invitee. As Oliver 
Wendell Holmes, Jr., once said, “the 
law will be consistent only when it ceases 
to grow.” The cases involving small 
boat accidents are relatively few compared 
to other negligence cases. The number of 
such cases is slowly mounting and there is 
room for the development of a body of 
consistent law. 


THE GOOD ADVOCATE 


“He makes not a Trojan-siege of a 
suit, but seeks.-to bring it to a set 
battel in a speedy triall. Yet some- 
times suits are continued by their 
difficulty, the potencie and stomach of 
the parties, without any default in the 
Lawyer. Thus have there depended 
suits in’ Glocester-shire, betwixt the 
| Heirs of the Lord Barkley, and Sr. 
Thomas Talbot Viscount Lisle, ever 
since the reigne of King Edward the 
fourth untill now lately they were 
| finally compounded.”—Fuller, The Holy 
| State and the Profane State (1642). 











“2 CCH Negligence Cases 792 (Mich., 1939). 
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